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Worksheet 6.2 – Contestation and contestability

The Tampa incident
An incident occurred in August 2001 that was to have an effect on Australian policy on illegal immigration and on Australian politics in general. This incident was seen by many both within Australia and internationally as a new attitude towards immigration expressed by the Australian people and by the Australian government.

On 26 August 2001, in accordance with established international protocol, Arne Rinnan, captain of the Norwegian freighter MV Tampa, responded to an Australian government request to conduct a search-and-rescue operation after a distress signal had been received from a boat. The Tampa came upon the Indonesian fishing boat Palapa sinking in the Indian Ocean. On board were 438 Afghan refugees. Rinnan transferred the people from the boat to his ship and sailed towards the nearest Australian port at Christmas Island, which had been the intended destination of the Palapa.
Soon after, the Australian government denied entry of the Tampa to Australian waters. Rinnan was in a difficult position: the refugees were on his deck and were suffering from a variety of illnesses and their health was getting worse. Some were undertaking a hunger strike to force the Australian government to change its mind. He decided to dock at Christmas Island. In response, an Australian Special Forces unit boarded the Tampa. The refugees were forcibly transferred to a naval vessel and were transported to Nauru, an island where a detention centre had been established. 
Australia was stating that it wanted no more ‘illegal immigrants’ and that it would turn away any that tried to come. The government feared that more ‘illegal immigrants’ would follow. Its centres were already full and it was believed that many of the new ‘boat people’ were not true refugees. A Border Protection Bill was introduced. Its intended purpose was to take the power of determining refugee status away from the legal system and transfer that power to either government or military officials. This was a step that overrode existing national laws and international protocols. The Australian response was criticised strongly by world bodies such as the United Nations. Immigration policy, national security and Australia’s international standing were suddenly major political issues and key issues in the media just before the election in 2002.
Australia had been a supporter of the United Nations Convention Relating to the Status of Refugees, which defines refugees as people fleeing persecution, torture or death. Australia, as a signatory to the Convention, was under an obligation to protect such people. Apart from the five Indonesian crew members, the majority of people on the boat were Afghan refugees—members of a group that had been persecuted in Afghanistan. Under Australian law, seeking asylum is not illegal and Australia has openly granted such asylum quickly and easily to some people, such as elite sportspeople, in the past. It could even be argued that such asylum seekers are not ‘illegal’ and are only seeking the protection set out by Article 14 of the Universal Declaration of Human Rights.
Over a thousand people a year, up to this time, had sought entry to Australia illegally, while another 110 000 entered legally. But Australia argued that the country had accepted as many ‘refugees’ as it could and that it needed to make a stand against unwanted immigrants who were stepping over existing immigration procedures. Also, Australia has the right under international law to prevent passage by sea that is not ‘innocent’, such as the unloading of persons contrary to customs, immigration or sanitary laws.
After legal dispute the Australian High Court had accepted that the government had acted legally under section 61 of the Australian Constitution. (This was, however, a split decision).
It is interesting that Australia is yet again facing debate about ‘illegal’ boat people and that both major political parties are arguing that entry to Australian waters by such people should be stopped. Whether this will develop into a major political issue is yet to be seen.

1
Do you think the government acted correctly in attempting to stop the Tampa captain and the refugees from docking at Christmas Island? Using the information from this worksheet and other sources, provide reasons to support your answer.
2
What arguments were raised against the actions of the Australian government?

3
Do international laws clash with the actions taken by the Australian government in this dispute? Again, support your answer with evidence.
4
How do you think the Tampa incident was symbolic of a change in Australian public attitude towards immigrants?

5
Investigate the ‘Pacific Solution’. What was the Australian government trying to do by using this policy, and how successful do you believe it was? Again, support your answer with evidence.
6
What do you believe is the difference between an illegal immigrant and an asylum seeker?
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