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[¶1-000] Overview
Before proceeding to a technical analysis of taxation law in later chapters, it is useful
to provide a broader context and perspective on income and other taxes. This overview
involves a brief analysis of the history of taxation and its socio-economic and political role
and implications, and the present structure of taxation in Australia.
It is all too easy to lose sight of these wider aspects, and to focus exclusively on the
increasingly intricate technical principles and practices of taxation law. However, taxation
is a social process and, without some understanding of how and why taxation develops and
changes, it is difficult to understand the present system or the dynamics which precipitate
change, or to develop a feeling for likely future changes and directions.

What is a tax?
There are technical definitions of a ‘tax’ for constitutional law and other purposes, which
are discussed at ¶1-550. However, at a general level, the Concise Oxford Dictionary defines
a ‘tax’ as a ‘compulsory contribution to the support of government, levied on persons,
property, income, commodities, transactions etc’, while the OECD defines a tax as ‘a
compulsory, unrequited transfer … to the general government sector’.1
Allan prefers the wider view of tax as ‘any leakage from the circular flow of income into
the public sector, excepting loan transactions and direct payments for publicly produced
goods and services up to the cost of producing these goods and services’.2 This view would
regard profits made by nationalised postal services as taxes levied on postage; and would
also cover ‘taxes in kind’, such as the loss or ‘cost’ to the owner of property compulsorily
acquired by a government at less than free market prices. On this view, pensions and
subsidies would also be seen as (negative) taxes.
There is a wide range of possible taxes—one possible categorisation of common taxes
is set out in Figure 1.1.3

1

In the OECD definition, ‘[taxes] are described as “unrequited” because the benefits provided by the government
to individual taxpayers are not necessarily proportional to their contribution, though the government may use the
revenue generated to provide benefits to the community as a whole, or segments of it: RF Warburton and PW
Hendy, International Comparison of Australia’s Taxes, Report to the Commonwealth Treasurer, 3 April 2006, 20.

2

CM Allan, The Theory of Taxation (Penguin, 1971) 24; cf R Posner, ‘Taxation by regulation’ (1981) 2(1) Bell Journal
of Economics 22.

3

Adapted from Allan, ibid 29.
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Figure 1.1 Common taxes
INDIRECT (CONSUMPTION) TAXES

DIRECT TAXES

Income Taxes

Property Taxes

Sales Taxes

Personal income tax

Death duty

Retail or wholesale

Company tax

Wealth tax

Sales tax

Poll tax

Goods and services tax (GST)

Gift duty

Turnover tax

Inheritance taxes

Factor Taxes
Payroll tax
Land tax
Real estate taxes
Carbon tax

Purchase tax
Expenditure tax
Stamp duties
Customs and excise
Profits from governmentrun industries

HISTORICAL BACKGROUND: GENERAL
(¶1-020 – ¶1-045)
[¶1-020] Introduction
It has long been recognised that a democratic government needs to raise revenue in order
to govern effectively, and that one of the most effective means of raising this revenue is by
the imposition and collection of taxes.4 Indeed, as Mills observes:
It is one of the empirical certainties of history that no structural society has ever arisen
without taxation. [The] power of taxation is one which is particularly liable to abuse
… but without that power no Government … is possible. ‘The power to tax is the one
great power upon which the whole national fabric is based. … It is not only the power to
destroy, but the power to keep alive.’5

It is not surprising, therefore, that attitudes to taxation vary radically. At one extreme,
Justice Oliver Wendell Holmes ( Jr) observed in Compania de Tobacos v Collector that ‘taxes
are what we pay for civilized society’.6 This view was echoed more recently by the Hon Bill
Shorten, who commented in 2011:
4

Warburton and Hendy, above n 1, 20; Star City Pty Ltd v FC of T 2007 ATC 5216, 5239 (Gordon J).

5

S Mills, Taxation in Australia (Macmillan, 1925) 1, Isaacs J in R v Barger (1908) 6 CLR 41 quoting Nicol v Ames
[1899] USSC 82; 173 US 509, 515.

6

275 US 87 (1904), 100.

¶1-020


Australian Taxation Law

Introduction to Income Tax Law5

With taxes you buy civilisation … Taxes fund the provision of goods and services that
the private sector cannot or will not provide, but are of crucial importance to the way we
live … [and also] provide us with resources to pay for vital community services such as
roads, hospitals and medical care, schools, colleges and universities, defence of the nation,
courts, police, museums, libraries, sporting facilities, [and] parks.7

Not all commentators have been so positive. A more cynical view is that the ‘art of
taxation consists in so plucking the goose as to obtain the largest amount of feathers with
the least amount of hissing’,8 and it has also been said that ‘there is one difference between
a tax collector and a taxidermist—the taxidermist leaves the hide’.9
Whatever view one takes, an understanding of the history and dynamics of taxation
is important—the lessons of the past can be instructive for modern proposals and reforms,
and many of the older taxes have their modern equivalents. The politicians and citizens of
different countries and times have shared many of the visions and problems which modern
taxation systems still face—questions of tax equity, simplicity, incidence and efficiency
have been perennial difficulties, as have the existence and implications of tax avoidance
and evasion (see ¶1-045 for a definition of these terms).
The main focus of this book is on income tax, and the following segment accordingly
deals mainly with the development and introduction of the Australian income tax. The
goods and services tax (GST) which changed the face of taxation in Australia is dealt with
in Chapter 27; state taxes are dealt with in Chapter 28; and CGT and FBT are dealt with
in Chapters 7–8 and 26 respectively.

[¶1-030] Early developments
Taxation has been part of organised society for much of recorded history.10 In early times,
the emphasis was on indirect taxes. In ancient Persia, for example, taxes included tributes
paid as a proportion of produce and by the provision of personal service, as well as dues
paid at ferries and market places.
Customs duties (portoria) were levied by Roman kings up to the 7th century BC,
reintroduced together with a broad-based excise tax by the Emperor Augustus in the
Roman Empire,11 and brought by the Romans to Britain upon its conquest. Other Roman
taxes included consumption taxes and, under Julius Caesar, a 1% general sales tax, as well
as a ‘head’ tax (later extended to land holdings) and temporary property taxes levied in
times of war to support the state’s military needs.
7

‘What We Get for our Taxes’, Address to the Taxation Institute of Australia, 26th National Convention, Brisbane,
4 March 2011, 1.

8

Jean Baptiste Colbert in JP Smith, Taxing Popularity: The Story of Taxation in Australia (Federalism Research Centre
ANU, 1990).

9

MM Capwell, Time Magazine, 1 February 1963; cf McPherson JA in Macpherson v FC of T 99 ATC 4014, 4021.

10 Smith, above n 8; S James, Self-Assessment and the UK Tax System (The Research Board of the Institute of Chartered
Accountants in England and Wales, 1995) 11–19; Rise of Parliament—Archives, ‘Taxation’, www.national archives.
gov.uk/pathways/citizenship/rise_parliament/tax.htm (accessed 11 October 2016).
11 Mills, above n 5, 3–4, observes that although the Roman people were nominally untaxed in the intervening period,
they ‘voluntarily’ contributed large amounts for public purposes.
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Other taxes followed: in England a ‘subsidy’ on goods and land was levied in the early
Middle Ages, while the ‘Danegeld’ (a form of land tax based on the amount of land held)
was originally levied in times of emergency as a direct tax on landowners,12 but became a
regular tax under the Norman kings until it was abolished in the 12th century.13
Other taxes levied in medieval England included ‘scutage’ (‘shield money’: 1159–
1332), which was payable by a feudal landowner in lieu of military service in the King’s
army. There were also taxes on movable goods, beginning with the ‘Saladin tithe’, which
was levied in 1188 to fund the Crusade against the Saracens, and was the forerunner of
modern property taxes.
In the early 17th century, ‘ship money’ was levied by the Stuart kings for the defence
of the realm, and poll taxes were also levied from time to time as required.14

[¶1-040] Beginnings of the modern taxation system
In 1715, customs and excise duties produced some 73% of total English tax revenue, and
this proportion grew to 82% by 1755. The heavy reliance in England on indirect taxation
of goods continued up to the end of the 18th century. During this period, English taxes
were levied mainly on the external indicia of wealth; for example, the ‘window tax’ of 1696
levied a progressive tax based on the number of windows in a house, while the ‘assessed
taxes’ were levied on carriages, female servants, racehorses, hair powder, clocks, watches
and the like.
Direct taxation and income tax did not become a regular feature in England until
the 19th century, and even then direct taxation was usually imposed only when additional
revenue was needed for extraordinary purposes; for example, during times of war or other
social upheaval.
One reason for the ad hoc nature of taxes up to the 19th century may have been a
lack of the administrative infrastructure and expertise necessary for the efficient control
of an ongoing broad-based system of taxation. Indeed, until the 17th century, it was not
uncommon for the Crown to sell the right to collect taxes to private individuals (‘farming
the revenue’), as had been the case in ancient Rome. It was not until the latter half of
the 17th century that the practice ceased, and government officials (‘inspectors’) were
appointed to administer and collect taxes.
Gradually, an efficient staff and system of taxation administration began to develop
in England, and by the end of the 18th century the administrative machinery for regular
taxation was in place. However, as so often happens in the history of taxation, the final
impetus came from a national emergency.

Introduction of income tax
By 1798, the armies of Emperor Napoleon Bonaparte controlled continental Europe.
England and its allies were hard-pressed to resist the French advance, and widespread
12 For example, in the 10th century in order to raise funds to buy off Scandinavian pirates.
13 It was replaced by the ‘carucage’, a regular tax levied on a similar basis.
14 For example, the poll tax of 1380 was levied to meet the cost of the King’s bad financial management and military
extravagance: BEV Sabine, A History of Income Tax (George Allen & Unwin, 1963) 12.
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evasion by taxpayers meant that the 1797 ‘triple assessment’ on ‘taxable establishments’
had failed to produce adequate revenue to support the War.
William Pitt, who was Prime Minister of England at the time, viewed a tax on incomes
as ‘repugnant to the customs and manners of the nation’. Nevertheless, the desperate military
situation forced Pitt to impose a general tax ‘on all the leading branches of income’.
Ironically, in light of subsequent developments, Pitt justified the move to an income
tax on the basis of the need ‘to prevent all evasion and fraud’ which had plagued the triple
assessment.
The first Income Tax Act (in 1799) was only moderately successful in its revenueraising aims, yielding some 50% of targeted revenue. With the temporary peace following
the Treaty of Amiens in 1802, the tax was abolished, but renewed hostilities with the
French shortly afterwards saw the reintroduction of income tax under the pseudonym of
‘duties on land and property’. The Income Tax Act 1803 introduced the concept of the five
schedules or categories of taxable property (which still characterises the English taxation
system), as well as the concept of deduction of tax at source for certain classes of income.15
The 1803 income tax was repealed in 1816, apparently because it was feared that the
tax might become a permanent feature, and a ‘potential instrument of tyranny’.
England remained free of income tax until the next social crisis, in 1842. Then, at
a time of great commercial depression and social unrest, Sir Robert Peel reluctantly felt
compelled to impose a tax on incomes at a maximum rate of some 3%. The tax was intended
to be an experiment for three years only, but the ‘experiment’ has survived (with various
modifications) to the present day—a story by no means unusual in the taxation context.

[¶1-045] Tax resistance through the ages
From the earliest biblical times, taxes and tax collectors have been unpopular, and historical
commentaries suggest that some people have always tried to evade or avoid the payment
of taxes.
Not surprisingly, therefore, taxes and taxation systems have regularly been the cause
of heated (and sometimes violent) controversy. The Boston Tea Party, with its slogan of
‘no taxation without representation’, is perhaps the best-known ‘revolt’ against perceived
tax injustices. However, the Stuart ‘ship money’ taxes were a factor contributing to the
outbreak of the English Civil Wars in the 1640s; and the 20th-century poll tax introduced
by the British Thatcher Government was widely seen as a factor in that government’s fall.
While many tax protests are symbolic, this is not always the case: during the
1381 ‘Peasants’ Revolt’ in England, a group of citizens aggrieved at a poll tax and oppressive
collection methods cut off the Chief Justice’s head and paraded it round Bury St Edmunds
on a pike; frustrated taxation reform was a factor in the onset of the French Revolution;
and the imposition of miners’ licence fees was a factor in the bloodshed of the Eureka
Stockade rebellion on the Ballarat goldfields in 1854.
A more subtle but equally significant revolt against taxation is through tax avoidance
(the creation by legitimate means of a situation in which a taxpayer is liable to pay less
15 This latter concept is still used in the Australian taxation legislation today (eg in the PAYG system: see ¶32-405ff ).
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or no tax) or tax evasion (the intentional non-declaration of income or over-claiming of
expenditure or other benefits).
In a sense, tax avoidance/evasion ‘is the Siamese twin of the charge to tax in any
system based upon certain statutory enactment. No other area of the law touches human
activity at so many points, so that it is scarcely surprising that tax avoidance should be so
widespread and ingrained in our consciousness’.16
Indeed, tax avoidance and evasion are not new. The actions of 17th-century English
taxpayers who sought to avoid the window tax by blocking up windows until the tax
collector had gone and then reopening them were merely somewhat less subtle predecessors
of the tax avoidance schemes of modern times.
Yet however understandable tax avoidance and evasion may seem from some
perspectives,17 they can have serious consequences for the equity of a taxation system.18
For example, the underground or untaxed ‘cash’ economy in Australia was estimated in
2012 as at least 1.5% of GDP; that is, around $25 billion pa.19 This means that billions of
dollars in tax revenue are lost each year through evasion, and this lost revenue must then be
made up by other means; for example, by imposing higher rates on those who do pay tax.
In response, a number of national governments have in recent years taken strong
steps to block egregious tax avoidance and evasion20—see, for example, ¶33-221—while,
ironically, at times themselves using the lure of tax benefits to attract taxpayers to their
jurisdictions.
Chapter 25 considers tax evasion and avoidance in more detail.

HISTORICAL BACKGROUND: AUSTRALIA
(¶1-050 – ¶1-070)
[¶1-050] History of income tax in Australia
Early taxes
Although the different Australian states had levied taxes of various types from the time of
their establishment, the first income tax in Australia (on land and incomes) was introduced
by the South Australian Government in 1884. The history of income tax in Australia began
16 A Thompson, ‘Some thoughts on tax avoidance’ (1978) New Law Journal 629.
17 RW McGee, K Devos and S Benk, ‘Ethical attitudes toward tax evasion: A cross cultural study between Turkey and
Australia’, paper presented to the Australasian Tax Teachers Association Conference, University of Adelaide, 19–21
January 2015.
18 See eg The Senate, Economic References Committee, Corporate Tax Avoidance, Part III: Much Heat, Little Light So
Far, May 2018.
19 And it ‘could be larger today’: Treasury, Black Economy Task Force—Interim Report, March 2017, 13–14. The net
income tax gap for individuals not in business was estimated at 6.4% or $8.7 billion for 2014/15: ATO, ‘Estimating
the tax gap for individuals not in business’, ATO website (accessed 14 July 2018). See also Commissioner of
Taxation, Annual Report 2016–17, 87–9, Tables 2.13, 2.15.
20 See eg Treasury Laws Amendment (Black Economy Taskforce Measures No 1) Bill 2018 (Cth); Identity-matching
Services Bill 2018 (Cth); cf in the United Kingdom, the Criminal Finances Act 2017, which creates the criminal
corporate offence of failure to prevent the facilitation of tax evasion—with an unlimited fine as penalty.
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with commendable moderation, with the South Australian tax imposing a flat rate of
1.25% on income from personal exertion, 2.5% on income from property, and 0.2% on
landholdings.
Victoria imposed an income tax in 1895 through the Land and Income Tax Assessment
Act 1895, which was motivated by economic necessity—Victoria had a huge deficit of
more than £650,000, almost 10% of total revenue.
New South Wales had attempted to introduce an income tax in 1886, but opposition
was so vehement that the proposal was dropped. Indeed, one member of parliament is
quoted as saying that: ‘If the Devil had sent a representative here to institute a means of
destroying the morality of the people, he could have found no better instrument than an
income tax.’21
However, an income and land tax was successfully introduced into New South Wales
in 1895, again following heated debate and driven by economic necessity: the New South
Wales Government faced a large revenue deficit. The New South Wales income tax was
levied at a flat rate of 2.5%, with a number of exemptions. The land tax was levied at a flat
rate of 0.42%, with a threshold of £240.
In 1899, Western Australia introduced a tax on company dividends and profits at a rate
of 5%, and ultimately introduced a general income and land tax in 1907, with a flat rate of
tax on incomes at 1.66% for residents (2.49% for non-residents).
Tasmania had introduced a tax on dividends as early as 1880, but did not introduce a
general income tax until 1902, when income tax was levied at progressive rates on property
income between £100 and £400, and above that amount at a flat rate of 5%.
Queensland followed in 1902 with an income tax at progressive rates up to a maximum
of 5% on personal exertion income and a flat rate of 3.75% on property income.

[¶1-060] The federal government and income tax
Until 1915, the revenues derived from customs and excise duties had sufficed to meet the
fledgling Australian Government’s revenue needs. Moreover, many of the early federal
cabinet ministers were former state premiers, and were not initially sympathetic to the idea
of a centralised federal income tax.22
Once again, however, the pressures of war led to a fundamental change. In 1915 the
Commonwealth was forced to impose an income tax in order to raise the additional revenue
needed to successfully maintain Australia’s efforts in the First World War. Accordingly, the
federal government introduced an Act which imposed tax at differing rates on income
from personal exertion, income from property, and income of companies.23

21 Quoted in Mills, above n 5, 66; cf Smith, above n 8, 40–1.
22 Cf Chief Justice Robert French, ‘Tax and the Constitution’, DG Hill Memorial Lecture, Canberra, 14 March
2012, 16–21.
23 The Income Tax Assessment Act 1915 (Cth) was intended to tax ‘surplus wealth’, and consisted of 65 sections covering
22 pages.
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In introducing the Act, the Commonwealth Attorney-General observed that:
This Bill, of course, is frankly a War measure designed to meet the present circumstances
… No doubt this Bill reaches the high-water mark of income taxation, but it does not do
so without ample warrant24

However, the lesson of history is that income taxes tend to take root once in place, and
the rates imposed rarely fall in real terms. The 1915 Act was no exception: despite the
circumstances of its birth, the tax survived the ending of the War, and the ‘high-water
mark’ of the 1915 tax rates was soon eclipsed.

[¶1-070] Between World Wars
Following the end of the First World War in 1918, the Commonwealth continued to levy
its own income tax. The various states also continued to impose their own income taxes,
though there was little uniformity in the states’ legislation, and the differing bases and
rates used by the various governments created difficulties.
It gradually became clear that an optimal system could only be achieved if there was
greater uniformity or integration between the state and federal government income taxes.
Accordingly, a series of conferences was held for federal and state ministers from 1916 to
1921, aimed at increasing uniformity in the revenue laws. Little was accomplished—draft
uniform income tax legislation was put forward in 1917, but was not adopted by any of the
states, and only partially by the Commonwealth.
Little more was done to encourage uniformity until another major social crisis
intervened. This time the catalyst was not war, but the coming of the Great Depression of
1930, which exacerbated the problems created by having both state and Commonwealth
income taxes.
Driven by economic pressures, the Commonwealth government appointed a Royal
Commission on Taxation (1932–33) to investigate Australian taxation. The Commission
ultimately developed a draft Uniform Tax Bill, which was adopted in substance by the
Commonwealth and the states in 1936.
However, differences gradually developed again between the Acts of the various
states and the Commonwealth, though it was not until 1942 and the pressures generated
by the Second World War that the Commonwealth government seized sole control of
income tax, ousted the states from the income tax field and introduced the Uniform Tax
Scheme which still operates today. The political mechanism by which the Commonwealth
government achieved this result is discussed at ¶1-600.

24 Commonwealth, House of Representatives, Hansard, Vol lxxvii, 5845.
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BACKGROUND ISSUES (¶1-100 – ¶1-115)
[¶1-100] Taxation and the social process
The revenue system is an intrinsic part of, and affected by, the broader social process. For
example, the taxation system is inevitably affected by:
•

political changes (such as the election of a new government with a different ideology)

•

social factors (such as an ageing population).

•

economic developments (such as the onset of a recession or ‘boom’), and

Modern governments recognise the impact that taxation can have upon social
behaviour patterns, and from time to time intentionally use the taxation system not only
for direct financial purposes such as the generation of revenue, but also indirectly to try to
influence or modify aspects of society or societal behaviour to achieve ‘social engineering’
objectives.
Thus, a government may seek to discourage certain activities it deems undesirable by
imposing a high tax on those activities for (ostensibly at least) socially beneficial purposes.
For example, it may impose a high tax on petrol to reduce consumption and thus conserve
a scarce social resource; or increase tax on lump sum retirement benefits to encourage
retirees to take out annuities rather than relying on the government age pension; or impose
a carbon tax on heavy polluters, to reduce damage to the environment.
Alternatively, a government may seek to encourage activities which it sees as desirable
by offering tax incentives or benefits; for example, to assist those engaging in petroleum
exploration, primary production and the like; or to people prepared to live in remote areas;
or by providing tax breaks for buildings that utilise ‘green’ (environmentally friendly)
technology such as solar heating.25
The use of the taxation system for social engineering is complicated by the possibility
that taxation may also have unintended and sometimes undesirable results. These issues are
discussed more fully below (at ¶1-130 to ¶1-170).

[¶1-110] ‘Incidence’ of taxation
In analysing the impact of taxation, it is important to identify the real ‘incidence’ of taxation
(loosely, the ‘burden’ of taxation).
A tax is ‘regressive’ if it takes a decreasing proportion of income as income rises, so that
its impact is proportionally greatest on lower income earners. Many consumption taxes
(including the GST) are regressive. For example, if the tax component of the price of a loaf
of bread is $1, this will represent tax at 10% to a taxpayer on an income of $10, but only
1% to a taxpayer on an income of $100.

25 GS Cooper, ‘The benefit theory of taxation’ (1994) 11(4) Australian Tax Forum 397, 400ff; Commonwealth,
Architecture of Australia’s Tax and Transfer System (August 2008) 174, 278–90; cf P Pearce and H Hodgson,
‘Promoting smart travel through tax policy’ (2015) 19(1) The Tax Specialist 2; A Mortimore, ‘Will cars go green
under the ACT’s reformed vehicle purchase tax?’ (2016) 31(4) Australian Tax Forum 717.
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A tax is ‘proportional ’ if it takes the same proportion of income at all levels, so that all
persons pay the same ‘flat rate’ of tax; for example, a tax at a flat rate of 20% on all income.
A tax is ‘progressive’ if it takes an increasing proportion of income as income rises, so that
the tax impacts proportionally more heavily on higher income earners. For example, income
tax in Australia is currently levied at progressive rates for resident individuals, varying from 0%
on the first $18,200 of taxable income to 45% on taxable income over $180,000. Australian
personal income tax is therefore highly progressive in theory, though experts disagree on its
actual progressive impact in practice.
A distinction must also be drawn in the income tax context between marginal rates
and average rates of tax. The marginal tax rate is the rate of tax payable on certain ranges or
‘brackets’ of income. For example, tax on the income in the ‘bracket’ between the tax-free
threshold of $18,200 and $37,000 might be set by the Act at a prescribed statutory rate of
19%, while the ‘bracket’ between $37,001 and $80,000 might be taxed at 32.5%. The average
or effective rate of tax, by contrast, is the rate actually paid overall on total income and, because
of tax-free thresholds and the like, the actual tax imposed on a taxable income of, say, $80,000
might be only around $17,547 or 21.9%.26
The other aspect of incidence is the financial impact of a tax; that is, who actually bears
the burden of paying the tax. In this context, it is important to distinguish between formal (or
nominal) incidence and effective (economic or actual) incidence. As the Henry Tax Review
observed, ‘[a]ll taxes ultimately bear on people, not businesses or other entities. It is the
economic burden of taxes that is important for equity, not who remits the tax’.27
Thus, although X may be nominated by the legislation as the taxpayer (formal incidence),
if X can shift the impact of the tax forwards or backwards to Y, the effective (or actual) incidence
of the tax will fall on Y. For example, a manufacturer may be the nominal taxpayer, but may be
able to shift the effective incidence of the tax forward onto consumers (by increasing the price
of the goods sold). Employees may be able to shift the impact of an income tax backward onto
employers by demanding higher wages.
However, the issues are complex, and it is sometimes hard to determine the actual
incidence of a tax; for example, because the ability to shift incidence may depend on how
easily other items can be substituted for the taxed item.
The issue is further complicated by the need to take account of the effect of ‘tax
transfers’—that is, cash payments by governments to individuals and families through
pensions (eg the age pension), allowances (eg the carer allowance or Austudy),
supplementary payments (eg rent assistance) and family payments (eg the child care
benefit). Where a cash payment is made to one group (rather than another), this effectively

26 S Davidson and R Heaney, ‘Effective tax rates and the political cost hypothesis: A re-evaluation of Australian
evidence’ (2012) Australian Tax Forum Highlights e-journal 4.
27 Commonwealth, Australia’s Future Tax System, Report to the Treasurer (Final Report of the Henry Tax Review)
(‘AFTS Report’) (December 2009) 19, 20, Chart 2.2; L Cao et al, Treasury Working Paper 2015-01, Understanding
the Economy-wide Efficiency and Incidence of Major Australian Taxes, April 2015.
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redistributes income within society and reduces the net effect of taxation on the group
receiving the payment.28

[¶1-115] Tax expenditures
A ‘tax expenditure’ is a provision in a tax law that gives a benefit to a specified activity or
class of taxpayer that is different to the tax treatment that would normally apply.29
Most tax expenditures are positive; that is, they usually confer a benefit, such as the
exemption of most food from GST, or lower taxation of funded superannuation payments.
However, on occasions, a tax expenditure may be negative—where the arrangements
impose a higher cost rather than a benefit (such as the higher excise duties on certain
cigarettes).
Tax expenditures can be provided in many forms—through a tax exemption, tax
deduction, tax rebate or offset, concessional tax rates, or by deferring a tax liability.
Thus, for example, a government could either seek to encourage primary production
by paying direct monetary subsidies to farmers, or, alternatively, could use tax expenditures
to achieve the same broad aim by providing farmers with tax (expenditure) concessions
such as lower tax rates (eg via ‘averaging’ of income) and special tax rebates or deductions
(eg for farm fences and equipment). Sometimes direct subsidies and tax expenditures may
be used at the same time.
A tax expenditure inevitably changes the distribution of tax between taxpayers,
because those benefiting from a positive tax expenditure pay less tax, while those excluded
from the benefit will generally need to pay more tax in order to enable the government to
raise the same total revenue.
There are important differences between direct payments and tax expenditures,
including:
•
•

tax expenditures generally involve forgoing revenue which is never received, rather
than the expenditure of an amount which is received and then publicly spent, and

direct payments must generally be approved again in each government budget,
whereas a tax expenditure ‘once legislated becomes part of the tax law with a recurring
fiscal impact and does not receive regular scrutiny through the budget process’.30

While tax expenditures provide various benefits,31 a cynic might argue that using a tax
expenditure rather than a direct payment may be an attractive option where a government
wishes to provide benefits to a particular group of taxpayers, or implement government
policies, without drawing attention to what it is doing.
Indeed, critics point to a number of issues with tax expenditures. For example:

28 Productivity Commission Working Paper, Tax and Transfer Incidence in Australia, October 2015, esp [2.2], [2.3],
[2.4], [3.0], [3.3], [4.0], [4.10], [5.0], [6.2].
29 Treasury, Tax Expenditures Statement 2013, January 2014, 2. Cf the broader definition suggested by Burton: M
Burton, ‘Extending the tax expenditure concept in Australia’ (2018) 33(2) Australian Tax Forum 281.
30 Treasury, Tax Expenditures Statement 2004, January 2005, 1; cf Treasury, Tax Expenditures Statement 2012, January
2013, 2, 14.
31 Treasury, Tax Expenditures Statement 2013, January 2014, 2, 14.
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because … tax expenditures do not require annual appropriation bills … [they] are less
transparent and accountable than program measures, they are not subject to routine
evaluation and usually there is no ‘sunset’ provision
… Because Australia has a progressive tax system … most tax expenditures deliver
a higher rate of subsidy to the more affluent … [and] … are often granted as a result of
lobbying, and due to their lack of transparency, are often seen as unfair … more often
than not, [they] make the taxation system more complicated.32

In its Tax Expenditures Statement 2017, the Commonwealth Treasury estimated the
largest positive tax expenditures in 2017/18 (calculated on a ‘revenue forgone’ approach)33
as being:34
•

CGT main residence exemptions ($74,000 million)

•

GST exemption on food ($7,100 million)

•
•
•
•

superannuation ($36,150 million)

GST exemption on education ($4,550 million)

GST exemption on health ($4,100 million), and

GST exemption on financial supplies ($3,400 million).

The largest negative tax expenditures were customs duty (–$1,260 million), and the
higher rate of excise levied on cigarettes not exceeding 0.8 grams of tobacco per stick
(–$2,360 million).

FUNCTIONS AND OBJECTIVES OF TAXATION
(¶1-130 – ¶1-170)
[¶1-130] Conventional view of the taxation system
In seeking to explain the current role of the taxation system, theorists traditionally begin
from the proposition that in a perfectly competitive economy, the problems of production,
distribution and exchange would be solved by the competitive process itself—‘the free
actions of men pursuing their personal desires in free markets’.35
According to this theory, entrepreneurs in a free market would attempt to maximise
profits, but would be restrained by market forces from improperly exploiting their position.
Similarly, workers would attempt to maximise pay and conditions, but again market forces
would prevent them from obtaining more than the value of their labour and its products.
Thus the self-regulating market would find its own balance, and, by definition, the
exchanges between persons in such a market would be ‘fair’, because unless both parties
32 H Gobbett, ‘Australia tops the charts … in tax deductions’, Flagpost, Parliamentary Library Blog (accessed 12
February 2014).
33 Treasury, Tax Expenditures Statement 2015, January 2016, 1–3.
34 Ibid 9, Table 1.1.
35 See eg CM Allan, The Theory of Taxation (Penguin, 1971) 13; RA and PB Musgrave, Public Finance in Theory and
Practice (McGraw-Hill, 2nd ed, 1976) 50ff.
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to a transaction received an acceptable benefit they would refuse to exchange money for
goods (or vice versa).
If this is so, why then do governments impose taxes? The conventional answer is that
the market is not in fact in a state of perfect competition, and there are three main factors
which create a need for taxation:
(1) the need for governments to provide social and merit goods (see ¶1-140)

(2) the need for governments to support those for whom a free market would not
otherwise provide (see ¶1-150), and
(3) the intentional use of taxation to correct other free market imperfections (see
¶1-160).

[¶1-140] Provision of social and merit goods
Allan36 argues that the free market operates upon two key principles:

(1) exclusion: meaning that those who do not pay the market price for goods are excluded
from the consumption of those goods, and

(2) revealed preference: meaning that the market operates upon information revealed by
consumers about their consumption preferences. Consumers reveal their preferences
for particular goods through their consumption patterns; for example, if people
want to eat a roasted chicken, they must buy one, thus ‘revealing’ their preference for
chicken rather than other food, such as hamburgers. The market then organises itself
to supply those revealed preferences.
The principles of exclusion and revealed preference tend to be effective in organising
the production, distribution and exchange of ‘private consumption goods’; that is, those
goods where supply is limited and consumption by one person excludes others from
consumption of the same goods (eg eating a chicken). Market forces are able to cater
for the supply of such goods because the principles of exclusion and revealed preference
provide the market with the necessary information about consumer demand.
However, market forces will be less able to provide efficiently for goods which do
not trigger the exclusion and revealed preference principles, and thus do not provide the
necessary market information. Two such categories are social and merit goods.

Social goods
Social goods are characterised by ‘joint’ (or ‘non-rival’) consumption and ‘non-excludability’.
An example is street lighting, because the more street lighting that one person receives,
the more benefit everyone in that area receives—and it is in practice impossible to exclude
anyone from enjoying the benefits of the lighting. Hence individuals do not have the
same incentive to pay for street lighting. As a result, the private market may not obtain
accurate information on the extent to which potential consumers want, need or value
street lighting, and therefore may tend not to supply appropriate amounts of it.

36 Allan, ibid.
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On this view, social goods therefore need to be provided by the state rather than by
the private sector.

Merit goods
In the case of merit goods (meaning, simplistically, goods which are deemed to be
‘beneficial’ to their user, such as education, health foods and exercise), the problems in
ensuring adequate supply through free market forces arise mainly because of the factors of
ignorance and externalities.
Ignorance

People may be expected to make rational consumption choices in relation to goods which
generate easily understood benefits and costs. It is comparatively easy, for example, for
people to understand that clothing or housing provides warmth and protection, and thus
to calculate the extent of their needs for such products.
However, other goods may have costs and benefits which are less easily perceived
or evaluated. There may be difficulties because, for example, the nature of the costs and
benefits of a particular product may not easily be understood by consumers (eg a carbon/
pollution tax), or else because there might be a significant time gap before the consumer
can evaluate the cost/benefit of the product (eg the benefits of education or the dangers of
smoking may not become apparent to the consumer until many years after the opportunity
for consumption arises).
Externalities

The free market’s effectiveness in supplying merit goods is also reduced by difficulties in
perceiving and evaluating externalities (the effect of one person’s actions upon others)—
such as the costs to family and society when a smoker develops lung cancer and requires
expensive treatment or hospitalisation.37
To correct for consumers’ perceived inadequate analyses of the effects of their
behaviour, a government might attempt to discourage consumption of certain (‘demerit’)
goods; for example, by imposing heavy discriminatory taxes upon those goods or their
component materials (eg on cigarettes or tobacco).38 On the other hand, it might attempt
to encourage consumption of other (‘merit’) goods by providing subsidies or tax benefits
(eg tax rebates on health foods).
Thus taxation may be used either directly (to fund the supply of goods) or indirectly
(through onerous taxation on the one hand, or benefits or subsidies on the other) to
attempt to modify patterns of supply and consumption of goods and intangible items.

37 ‘[W]hen an externality is present there is a divergence between private and social cost’: CJ Dahlman, ‘The problem
of externality’ (1979) 22 The Journal of Law and Economics 141, 141.
38 AFTS Report, above n 27, 56. It is not clear, however, whether such taxes are always as effective as legislators
hope—though see M Thomas, ‘Tobacco excise increase’, Budget Review 2016–17, Parliamentary Library Research
Publications, n 18 and accompanying text.
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[¶1-150] Support for those not provided for by the free market
Taxation is also required to enable governments to support those persons whom a free market
might otherwise ignore (eg the poor). That is, even where free market forces do make available
necessary goods (such as food, clothing, housing and education), there may be persons who
cannot pay the market price for these goods (whether in terms of money, skills, or other means
of payment).
If society deems it desirable that all citizens have food, clothing and education, the
taxation system can be used to help achieve this aim; for example, by using tax revenue to
fund low-cost housing or by making cash grants to those in need.

[¶1-160] Correcting other free market imperfections
Free market forces may also create what a political or wider social perspective regards as other
market imperfections requiring correction. Examples might include at one extreme monopolies,
which may cause prices to be set arbitrarily at excessive levels or, at the other extreme, wasteful
competition, such as where competing airlines use the same routes at the same time, with each
company operating at less than optimal capacity.
A government may use taxation to remedy these and other imperfections; for
example, to:
•
•

accelerate the rate of economic growth—by using taxation subsidies to counteract investors’
ignorance of long-term external benefits of investment, or
maximise economic stability—by using increases or decreases in tax levels to smooth out
trade cycles, or to reduce inflation or unemployment (eg increasing taxes or lowering
subsidies when excess private expenditure threatens to cause inflation).

Of course, taxation is not the only method of correcting free market imperfections, nor
is it necessarily always the best method. More direct methods might include:
•
•
•
•
•

correcting consumer ignorance through advertising and labelling laws (as with notices
and graphic pictures warning of the damage caused by tobacco products)
controlling demerit goods through production quotas, or restrictions in relation to food
and other health law
controlling the location of dangerous industries in cities through zoning laws

controlling or prohibiting monopolies, price fixing and other ‘undesirable’ market
dealings through competition or consumer protection legislation, or
using the criminal law as a control mechanism or deterrent.

[¶1-170] Problems in using taxation for social engineering
Taxation is a powerful and intrusive tool, which can sometimes be effective in modifying
private behaviour to more closely reflect a government’s policy objectives (at least where
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there is some elasticity of demand).39 However, the use of taxation in this way has a number
of limitations, including the following.

(1) Taxation is a blunt instrument—taxation rules are usually framed in general terms
and apply to broad groups or classes of persons (such as spouses, primary producers,
employees and the like), who are generally all treated in the same way.
The taxation system is not inherently well suited to dealing differently with
unique individuals within a single category (eg individual ‘employees’), although
granting broad discretions to the Commissioner may enable solutions to be tailored
to individuals in some cases.
(2) Taxation is an indirect instrument—it is sometimes difficult to predict how effective a
tax will be in achieving its stated aims.
(3) Taxation may create unintended or undesirable side effects. For example, it has been
argued that a high level of income tax lowers the incentive to work and save because
the bulk of additional earnings are lost in taxation.40 It has even been suggested that
tax changes may impact on birth rates.41

Such issues are rarely straightforward. For example, the relationship between
progressivity and incentive is complex. Some studies suggest that people think tax is
a disincentive for others, but not necessarily for themselves, and for persons with fixed
levels of post-tax outgoings, progressivity may actually result in increased work effort
in order to maintain the net income needed to cover their fixed expenses.42

CRITERIA FOR EVALUATING A TAXATION SYSTEM
(¶1-180 – ¶1-232)
[¶1-180] General outline
It is probably true to say, as Alexander Pope sagely observed, that: ‘Whoever hopes a
faultless [tax] to see, hopes what ne’er was, or is, or e’er shall be’.43
Somewhat facetiously, Hugh Dalton suggested that the ideal taxation system is one
under which ‘the rich should pay more taxation than they think, while the poor should
think that they pay more than they do. This double illusion … will keep the rich contented
and the poor virtuous, and will tend to maximise work and saving by all’.44

39 P Pearce and D Pinto, ‘The role of motor vehicle taxes in shaping Australia’s oil policy’ (2013) 17(2) The Tax
Specialist 75.
40 ‘The costs of taxation’ (2005) 26 CCH Tax Week [429].
41 JCA Dique, Australia’s Declining Birth Rate: Its Relationship to Increasing Taxation (Veritas, 1984).
42 DJ Collins, ‘The issue of progressivity in personal income tax reform: A case against flat rate income tax’ in PD
Groenewegen (ed), Australian Taxation Policy (Longman Cheshire, 1980) 254.
43 A Pope, An Essay on Criticism (1711).
44 H Dalton, Principles of Public Finance (Allied Publishers, 1922) 49.
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However, assuming that a society has (or is considering creating) a particular taxation
system, it is important to be able to evaluate the performance of that system. That is, how
does one identify a ‘good’ taxation system?
Structuring a taxation system appropriately is important because, as Parsons observed,
‘[a]tax will not have respect, and will not deserve respect, unless it is coherent in principle
and has a claim to fairness’.45
Accordingly, it is important to identify some guidelines or criteria which can be used
to judge the performance of a taxation system, or to evaluate proposed reforms, so that a
system can be re/structured appropriately.
A number of functional criteria have been suggested traditionally; for example, the
Henry Tax Review applied design criteria of equity, efficiency, simplicity and sustainability.46
Several traditional criteria47 are discussed in the following paragraphs (¶1-185 to
¶1-215). However, a problem in evaluating such criteria is that often there can be an
inherent tension between the needs of individual taxpayers or groups, and the need to
protect the revenue for the benefit of the community as a whole.48

[¶1-185] Fairness or equity
‘Equity, or fairness, is a basic criterion for community acceptance of the tax system ...’.49
Indeed, fairness is a practical as well as moral necessity, because a system which is
perceived by taxpayers generally as being basically unfair or discriminatory is unlikely
to enjoy widespread support. Perpetuating an unfair system may eventually provoke an
informal ‘taxpayer revolt’, in which significant numbers of taxpayers seek to avoid or evade
their tax liabilities; or a more formal revolt, in which taxpayers seek to remove (perhaps
forcibly) the tax or the government which imposed it (see ¶1-045).

General problems in measuring ‘fairness’
As the Asprey Committee pointed out long ago, ‘in tax matters [fairness] is an ideal
exceedingly difficult to define and harder still to measure’.50
One problem is that there is a wide diversity of views on how to measure the ‘fairness’
of a particular taxation system, and views invariably also differ on whether a particular
system is sufficiently fair. That is, even if agreement could be reached on a definition of
‘social justice’, there remains the question of how much priority social justice should be
45 Prof RW Parsons, ‘Income taxation—An institution in decay’ (1986) 3(3) Australian Tax Forum 233, 258.
46 AFTS Report, above n 27, 17; cf M Stewart, A Moore, P Whiteford and RQ Grafton, A Stocktake of the Tax System
and Directions for Reform: Five Years after the Henry Review (Tax and Transfer Policy Institute, ANU, February
2015) ch 1; Commonwealth (‘Ralph Committee’), Review of Business Taxation, A Tax System Redesigned, Final
Report, 1999, 104.
47 Some commentators have suggested that ‘modern tax theory’ applies quite different criteria: see eg G Cooper,
‘Theories of modern tax reformers’ (2011) 15(1) The Tax Specialist 2, 4–6; G Smith, ‘Tax reform: Priorities and
prospects’ (2011) 46(3) Taxation In Australia 89.
48 Inspector-General of Taxation, Context for Scoping Review, Issues Paper No 1, 2003, 5.
49 Commonwealth (‘Ralph Committee’), A Strong Foundation, Discussion Paper, November 1998, [39]; Ralph
Committee, above n 46, 105; AFTS Report, above n 27, 29.
50 Commonwealth, Taxation Review Committee (‘Asprey Committee’), Full Report, 1975, 12.
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provided through taxation policy; for example, assuming the better-off should pay more
tax, how much more should they pay? There is no definitive or objective answer to this
question.
A divergence of views on the meaning of fairness is significant, because different
perspectives may lead to support for markedly different types of taxation systems. For
example, persons defining fairness in terms of merit and reward for effort may tend to
favour a system with low marginal rates of income tax, and no capital gains, death or wealth
taxes. By contrast, persons viewing fairness from a social equality or ‘needs’ perspective are
likely to favour a system with high progressive personal income taxes, as well as capital
gains, death and wealth taxes designed to redistribute wealth.

Particular difficulties with horizontal and vertical equity
Traditionally, two particular aspects of equity are identified: horizontal equity (people in
similar positions should be treated similarly), and vertical equity (persons in different
positions should be treated differently, with those who are better off bearing an appropriately
heavier burden).
The problem with horizontal equity in practice is that, while persons with the same
taxable income can be required to pay the same amount in income tax, this will only
produce ‘fairness’ if taxable income is the appropriate measure of a taxpayer’s economic
well-being. However, two persons (X and Y) each earning $80,000 pa may not be in the
same overall economic position; for example, because X has no dependants, whereas Y has
a dependent spouse and three young children, or because Y has a chronic illness which
costs $20,000 pa for treatment. In these circumstances, X arguably is in a stronger financial
position, even though X is earning the same income as Y.
The Asprey Committee pointed out a number of other difficulties facing those
attempting to improve horizontal equity:51
(1) It is difficult to determine the appropriate taxing unit—should economic well-being
be measured by reference to individuals, or to the average or total income of all
members of a family (or some other measure)?52

(2) While it is administratively convenient to calculate and levy taxes on an annual basis,
this may not be equitable. For example, a progressive rate income tax, together with
such things as zero tax thresholds, means that a person whose taxable income varies
markedly from year to year (eg $50,000 in Year 1, $30,000 in Year 2 and $40,000 in
Year 3) will usually pay more tax in total under a progressive taxation system over a
given period of years than a person earning the same total income by way of equal
annual sums over the same period (eg $40,000 each year).
Thus, on the basis of published 2017/18 income tax rates (ignoring levies and
other items), the ‘irregular income’ taxpayer would pay a total of around $14,586 in
51 Ibid 12–14; cf AFTS Report, above n 27, 19–21.
52 The Asprey Committee observed that in its widest sense, equity requires that taxation be the same for individuals
whose total lifetime ‘well-being’ is the same. Indeed, ‘more than a single life-time is relevant when the fairness of
taxation upon an individual’s capacity to do his duty to his heirs is considered …’: Asprey Committee, above n
50, 14.
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income tax for the three years, whereas the taxpayer earning $40,000 each year would
pay only $13,641.

(3) The effects of inflation may also reduce the practical equity of a system which is
conceptually fair.

Vertical equity is also intrinsically meritorious, but it too is often difficult to achieve
in practice, for reasons analogous to those discussed above in relation to horizontal equity.
Moreover, also as noted above, views may differ as to the appropriate degree of unequal
treatment which the taxation system should prescribe (eg how much more income tax
should be paid by a person deriving taxable income of $100,000 pa than by a person
earning $60,000 pa?).
Overall, then, it may be said that while most persons would see equity or fairness
as an essential attribute of a revenue system, it is often quite difficult to structure a
taxation system in such a way as to ensure that both horizontal and vertical equity are
simultaneously maximised.

[¶1-190] Simplicity
Governments often identify simplicity as a major aim of taxation reforms.53
A tax may be described as ‘simple’ if the cost of official administration and collection
together with the ‘compliance costs’ (the costs in money, effort and stress involved in
taxpayers meeting their obligations) are low. These costs will be minimised if both the
assessor and the taxpayer can establish easily and with certainty the tax payable, and the
system minimises the number of dealings that taxpayers must have with government
departments or others in order to complete their taxation obligations.
Where a taxation system does not optimise simplicity, the costs of complexity include
reduced transparency,54 which makes it harder for people to understand their taxation
rights and obligations without incurring additional expenses for professional advice. This
impacts most heavily on those who are least able to deal with complexity and have least
access to professional advice.
The Ralph Committee in its Final Report suggested that:
Complexity is one consequence of continually building the business tax system upon
a foundation deficient in policy design principle … [and is] reflected in unintended or
inconsistent statutory interactions, as well as excessively specialised provisions which lack
general application and adaptability. Such structural complexity fuels a dynamic process
of exploitation and anti-avoidance response that generates escalating complexity …
Complexities in the administrative arrangements add to business (and government)
costs, and do little to promote voluntary compliance.55

53 Commonwealth, Tax Reform Road Map—A Stronger, Smarter and Fairer Tax System, May 2013, 5, 9–12; cf Asprey
Committee, ibid [3.19], [3.20]; AFTS Report, above n 27, 17; Ralph Committee, above n 46, Overview, [41]–
[43], [106].
54 AFTS Report, ibid 21.
55 Above n 46, 106; S Yong and F Martin, ‘Tax compliance and cultural values: The impact of “individualism and
collectivism” on the behaviour of New Zealand small business owners’ (2016) 31(2) Australian Tax Forum 289.
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Australian income tax law has certainly become much more complex and voluminous
over time. The 1915 Act was only 22 pages in length, while the original 1936 Act was a
mere 126 pages. By contrast, ITAA36 and ITAA97 now total some 5,700 pages. In Denlay
v FC of T, Logan J lamented that at the time of introduction of the 1915 Act:
we were able, even under the revenue demands of a world war, to encapsulate everything
then considered necessary not only for the assessment of liability to income tax but also
for its collection and recovery into a statute of no more than 25 pages of provisions
readily comprehensible by a literate layman. A century later, neither of these features
remains in our current income tax law.56

Indeed the High Court commented some time ago on the ‘extraordinarily complex’ CGT
provisions before it, which ‘must be obscure, if not bewildering, both to the taxpayer who
seeks to determine his or her liability by reference to them and to the lawyer called upon
to interpret them’.57
Similarly, Hill J observed in FC of T v Cooling,58 that the provision in question was
‘drafted with such obscurity that even those used to interpreting the utterances of the
Delphic oracle might falter in seeking to elicit a sensible meaning from its terms’.

Reducing complexity
The Ralph Committee observed that because of the inherent complexity in many business
transactions, it is not possible to make all taxation legislation completely simple, and the
objective of simplification therefore needs to be approached from two perspectives:
•
•

The business tax system should be designed in as simple a manner as possible,
recognising economic substance in preference to legal form.
Where the tax treatment of particular transactions is likely to be complex, such
additional complexity in the tax law should be justified by the improvement in
the equity or economic growth that may be achieved.59

Various techniques have been utilised over time to help reduce complexity. For
example, the Tax Law Improvement Project (TLIP) in 1993 was intended to simplify

56 2013 ATC ¶20-382, 23.
57 In Hepples v FC of T 91 ATC 4808, 4810 (Mason CJ). Toohey J commented at 4824 that ‘even allowing for the
difficulties inherent in legislating for a capital gains tax, these provisions are unduly labyrinthine’; cf the observation
by Greenwood J in Thomas v FC of T 2015 ATC ¶20-526, [550]; N Brooks, ‘The Role and Responsibilities of a
Judge in Interpreting the Legislation and Preventing Tax Avoidance’ in GS Cooper (ed), Tax Avoidance and the Rule
of Law (IBDF, 1997) 123–9. This complexity may have helped contribute to the ‘risks of over-specialisation in both
the practising profession and the judiciary’ (blinding them to the impact of other areas of the law) on which Logan
J commented (obiter) in Ellison v Sandini Pty Ltd; FC of T v Sandini Pty Ltd [2018] FCAFC 44.
58 90 ATC 4472, 4488.
59 Ralph Committee, above n 46, Recommendation 1.3: ‘Charter of Business Taxation: Promoting Simplification
and Certainty’; cf C Evans and J Kerr, ‘Tax reform and “rough justice”: Is it time for simplicity to shine?’ (2012)
Australian Tax Forum Highlights e-journal 65, who suggest at 88 that while ‘genuine reduction in complexity involves
some winners and some losers, such rough justice may be necessary in order [to achieve] … a much more simplified
tax system as a whole’.
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the wording and structure of taxation legislation significantly, and render it more userfriendly.60 This was replaced in 1998 by the more general Tax Reform project,61 and
subsequently by ‘coherent principles-based’ drafting in 2005.62
The principles-based approach to policy development and its legislative expression and
administration63 aims to draft the law ‘in a series of operative rules or statements of principle
about what the law is intended to do—rather than details about the mechanism that gets
it there’.64 However, principles-based drafting requires ‘legislation which is clearly thought
through and clearly expressed’.65 Unfortunately, this has not always been a strong feature of
Australian taxation legislation.
More recent reforms designed to reduce complexity include: trebling the zero tax
threshold to remove the need for many people to lodge tax returns; reducing the complexity
of information required for ‘ordinary’ taxpayers (eg by allocating standard deductions to
taxpayers in certain categories or introducing simpler ‘short-form’ returns for taxpayers with
simple affairs); and ‘pre-filling’ tax returns with information already held by the ATO.66

[¶1-193] Compliance costs
A taxpayer’s compliance costs will include costs of record-keeping, completing tax returns and
other documents, and calculating and paying their tax liability. These costs may be:
•

monetary (eg fees for advice or assistance paid to professional advisers)

•

psychological (eg anxiety caused by inability to understand complex laws).68

•

temporal (eg the time needed to keep records or complete returns),67 or

Such costs may be:

60 A Towler, ‘Tax law improvement building the new income tax law’ (1995) 7(2) CCH Journal of Australian
Taxation 46.
61 Commonwealth, Tax Reform Plan, 13 August 1998, 149.
62 Commonwealth, Review of Aspects of Income Tax Self-assessment, Discussion Paper, 2004, Appendix 3; R Deutsch,
‘The old chestnut—Principle-based drafting vs detailed black letter law’ (2018) The Tax Institute, Member Newsletter
07, 2 March 2018.
63 Inspector-General of Taxation, Review into Improving the Self-assessment System, August 2012, [5.55]–[5.82],
[5.83]–[5.85], [103].
64 Quoted in M Dirkis, ‘Senior Tax Counsel’s report—Clarifying and simplifying the law through coherent principles
drafting’ (2005) 39(10) Taxation In Australia 510, 510.
65 Sir Anthony Mason, ‘Global challenges in tax administration’ (2005) 40(4) Taxation In Australia 197, 199.
66 Though these ‘technologically driven initiatives may not have been sufficient to slow the increase in personal tax
compliance costs’: B Tran Nam, C Evans and P Lignier, ‘Personal taxpayer compliance costs: Recent evidence from
Australia’ (2014) 29/1 Australian Tax Forum 137; B Tran-Nam, P Lignier and C Evans, ‘The impact of recent tax
changes on tax complexity and compliance costs: The tax practitioner’s perspective (2016) 31(3) Australian Tax
Forum 455; P Lignier, C Evans and B Tran-Nam, ‘Tangled up in tape: The continuing tax compliance plight of
the small and medium enterprise business sector’ (2014) 29 Australian Tax Forum 217. The increased reliance on
technology may also pose compliance risks: N Warren, ‘e-filing and compliance risk: Evidence from Australian
personal income tax deductions’ (2016) 31(3) Australian Tax Forum 577.
67 ATO, Taxation Statistics 2015–16, ch 17.
68 R Woellner, C Coleman, M McKerchar, M Walpole and J Zetler, ‘Can simplified legal drafting reduce the
psychological costs of tax compliance? An Australian perspective’ (2007) 6 British Tax Review 717; cf N Faridy,
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•

‘regular’ (ongoing)

•

‘commencement’ (once-only start-up costs), or

•
•
•
•
•

‘temporary’ (as where an existing tax is changed)
mandatory/voluntary.

Research has identified several key characteristics of compliance costs.69 They:

tend to be more diffuse, less visible and more likely to be overlooked than administrative
collection costs
are often capricious in their incidence, regressive in their impact, and do not reduce
over time, and
tend to be resented more by the taxpaying population than administrative costs.

Compliance costs may be offset to some extent by benefits flowing from the compliance,
in the form of:
•
•
•

cash flow benefits (holding tax collections from, eg, GST or PAYG for a period of
time before remitting them to the ATO)
tax deductibility benefits (some tax compliance costs can be deducted for tax
purposes), and

managerial benefits (eg where information obtained during compliance procedures
enables taxpayers to manage their business or personal affairs more efficiently).70

The average gross annual tax compliance costs in 2012 for micro, small and medium
enterprises in Australia was estimated to be A$3,392, $12,169 and $54,605 respectively,
with an overall average of $11,004.71
The other side of taxpayers’ compliance costs is the cost to government of collecting
tax owing. The gross costs per $100 of tax collected by the ATO amounted to $0.74 in
2016/17.72

[¶1-195] Certainty
The Ralph Committee, in its final report, commented that because the collection of
(business) tax relies largely on voluntary compliance by taxpayers:
‘Losing sleep: The psychological costs of VAT—Evidence from SMEs in Bangladesh’, paper presented to the
Australasian Tax Teachers Association Conference, University of Adelaide, 19–21 January 2015.
69 C Sandford, M Goodwin and P Hardwick, Administrative and Compliance Costs of Taxation (Fiscal Publications,
1989) 9–12; P Lignier and C Evans, ‘The rise and rise of tax compliance costs for the small business sector in
Australia’ (2012) 27(3) Australian Tax Forum 617.
70 P Lignier, ‘Measuring the managerial benefits of tax compliance: A fresh approach’ (2009) 24(41) Australian Tax
Forum 5.
71 P Lignier, C Evans and B Nam-Tram, ‘Tangled up in tape: The continuing tax compliance plight of the small
and medium enterprise business sector’ (2014) 29 Australian Tax Forum 217; C Evans and B Tran-Nam, ‘Tax
Compliance Costs in New Zealand: An International Comparative Evaluation’ (Tax Administration for the 21st
Century Working Papers WP 02/2014); cf Treasury, International Comparison of Australia’s Taxes, 2015, ch 13-02.
72 Commissioner of Taxation, Annual Report 2016–17, 103; cf OECD, Tax Administration 2013: Comparative
Information on OECD and Other Advanced and Emerging Economies, 2013, 180, Table 5.3.
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compliance should be fostered by making the business tax system as simple, inexpensive and
certain in its application as possible.
Tax laws should be designed from the perspective of those who must comply with and
administer them … [They] should be as clear and concise, and provide as much certainty as
possible. They should be framed in plain English and based upon a consistent set of stated
design principles. Their structure should be able to accommodate continuing change.73

There are four aspects of tax ‘certainty’:74

(1) certainty of incidence: the degree of certainty with which taxing authorities can predict
who will actually bear the burden of the tax (there can often be a significant difference
between the intended and actual incidence of a tax—see ¶1-110)

(2) certainty of liability: the ease and accuracy with which liability to tax can be assessed.
Retrospective legislation causes particular difficulties in relation to certainty of
liability75
(3) evasion ratio: the extent of evasion and avoidance, and the extent to which the taxing
authorities can overcome avoidance and evasion techniques, and collect the intended
revenue, and
(4) fiscal marksmanship: the certainty with which taxing authorities are able to predict the
revenue which will be collected in a particular year.

Each of these aspects of certainty can affect the extent to which taxation legislation
achieves its policy and revenue aims.

[¶1-200] Efficiency/neutrality
One important aspect of efficiency is administrative efficiency, that is, minimisation of
administrative and compliance costs (see ¶1-193).
Neutrality is another key aspect of efficiency; that is, the impact of tax should not
unintentionally influence individual or business choices by artificially distorting or altering
the costs (and therefore attractiveness) of alternative goods, different modes of investment
or different activities. For example, taxation should not affect the choice of operating
through a partnership versus a company, or buying orange juice versus soft drink, by
making the taxed product more expensive.
Governments may nevertheless intentionally use taxation to interfere in free market
dealings in order to encourage—or discourage—the output or consumption of particular
goods or services (see ¶1-140, ¶1-170). However, the Asprey Committee suggested that
such ‘non-neutralities’ should be introduced only ‘in a deliberate and explicit way for
proven, explicit and quantified purposes’, after it had been shown that other approaches
(such as tariffs, subsidies, monetary control, marketing organisations and the like) were
likely to be less effective.76
73 Above n 46, Recommendation 1.3: ‘Charter of Business Taxation: Promoting Simplification and Certainty’.
74 CM Allan, The Theory of Taxation (Penguin, 1971) 38–40.
75 P Cowdroy, ‘Ineptitude in tax law tardiness’ (1995) 30(4) Taxation In Australia 171.
76 Asprey Committee, above n 50; Ralph Committee, above n 46, 105.
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[¶1-205] Flexibility
If the taxation system is to be effective in achieving non-fiscal objectives, then tax structure
and rates need to be easily adjustable, and changes in a tax should have a speedy and
decisive impact on revenue yields and taxpayers’ behaviour.
Indirect taxes tend to be ‘flexible’, since changes in rates can be made readily and then
have a relatively swift impact upon taxpayers’ behaviour (eg an increase in tax on petrol
will lead almost immediately to price increases at the petrol pump). On the other hand,
death duties and CGT tend to have a delayed impact, since it may be many years before a
liability for tax arises.

[¶1-210] Evidence
‘Evidence’ is the extent to which taxpayers ‘know about’ or are made aware of their tax
liabilities.
An argument for high ‘evidence’ in relation to taxation is that citizens in a democratic
society should have full information about the actual impact of various taxes, so that
as voters they can decide upon the extent to which they wish to support or subsidise a
government’s programs and objectives.
Income tax has high ‘evidence’—each PAYG taxpayer knows or can ascertain how
much tax is taken from their earnings, because it is shown on pay slips and is reinforced
in annual tax return calculations. In contrast, the GST has lower ‘evidence’ in Australia,
because the tax payable tends to be ‘hidden’ in the total price of goods.

[¶1-215] Other criteria
In addition to the above criteria, a tax should:
•
•
•

have ‘fiscal adequacy’, meaning that it should generate the requisite amount of revenue
needed by the government

have ‘political acceptability’; that is, the tax should not provoke political difficulties,
either within Australia or with other tax jurisdictions, and
be suitable for promoting and achieving the macro-level economic objectives that
a government is seeking to achieve—including, for example, optimising economic
stability and growth, redistributing income or wealth, raising employment levels or
lowering inflation.

[¶1-230] Conflict and compromise between objectives
There is considerable potential for tension or conflict between the above ‘ideal’ criteria,
and it is unlikely that anyone will ever create a taxation system which simultaneously
maximises each of these elements.
In practice, there need not be any significant conflict between simplicity and
neutrality: a broad-based tax at uniform rates on all consumption of goods and services
would be both simple and neutral.
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However, the potential conflict between simplicity and equity is often significant.
Taxes which aim to maximise equity tend to be complex—the Australian CGT and GST
being good examples. One reason is that many fine distinctions and exceptions/exclusions
may be deemed necessary in order to achieve equity among selected taxpayers and groups
(or provide political ‘handouts’ to select groups). Another reason may be that the need
for greater equity requires more complex anti-avoidance legislation, and as detailed antiavoidance provisions increase, the tax and the overall system become correspondingly
more complex.

[¶1-232] Overview of the Commonwealth taxation system
The Commonwealth taxation system has changed dramatically over time, with the
introduction of important new taxes (eg CGT, GST, FBT, dividend imputation and
others), the removal of others (eg wholesale sales tax), and significant reductions in the
statutory rates of tax (eg company and personal tax).77

Historical tax data
The following table sets out key Commonwealth revenue data for selected years over the
period 1949/50 to 2016/17.
Trends in Australian taxation over time are revealing.78 For example:
•

•
•

In 1910, there was only one tax; some 15,000 returns were lodged; and around
£1.4 million was collected. By contrast, there are currently some 125 taxes imposed
in Australia (99 imposed by the Commonwealth government, 25 by the states and
territories, and one by local government).79 In 2015/16, total net tax revenue collected
was some $343.35 billion, or 28.1% of GDP (Commonwealth government: 22.4%;
state/territory governments: 4.8%; local governments: 1%).80
The Commonwealth in 2016/17 collected 79.8% of total tax revenue ($488,499 million)
for that year ($389.80 million), with the states/territories (16.8%; $82,255 million)
and local government (3.6%; around $17,418 million) collecting the balance.81

Despite a slump following the global financial crisis in 2008, total ATO tax collections
increased by some 234.1% over the period 1999/2000 to 2016/17, and more than
trebled (an increase of some 408%) over the period 1994/95 to 2016/17: from
$88.306 billion to $359,983 million.

77 The system is ‘in some ways unrecognisable from what it was [in 1983]’: Parliament of Australia, Parliamentary
Budget Office, Trends in Australian Government Receipts (‘Trends’), January 2014, 3.
78 See generally Australian Bureau of Statistics, 5506.0—Taxation Revenue, Australia, 2016–17 (‘ABS 5506.0’), 26
April 2018. The source for the statistics that follow, unless otherwise indicated, is Trends, ibid.
79 Though over 90% of total tax revenue at all levels is generated by just 10 taxes—including, in rank order, personal
income tax, company tax, GST, excise, payroll tax and stamp duties: Architecture of Australia’s Tax and Transfer
System, above n 25, 14; Commissioner of Taxation, Annual Report 2013–14, 5.
80 ABS 5506.0, above n 78, 2.
81 Ibid, ‘Taxation Revenue Key Figures’. In 2014/15, the Australian tax-to-GDP ratio was 28.2%, well below the
OECD average of 34.0%: OECD, Revenue Statistics, 2017.
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392
(38.7%)

720
(38.4%)

884
(35.1%)

1,569
(41.1%)

2,855
(44.7%)

7,966
(54.9%)

50,027
(65.8%)

51,239
(58.0%)

1954/55

1959/60

1964/65

1969/70

1974/75

1989/90

1994/95

Gross
PAYE/ PAYG
$m

1949/50

Year

9,481
(10.7%)

Gross
other
individuals
$m

15,588
(17.7%)

12,926
(17.0%)

2,566
(17.7%)

1,187
(18.6%)

722
(18.9%)

455
(18.3%)

343
(18.3%)

167
(16.5%)

Companies
$m

11,624
(13.2%)

10,132
(13.3%)

1,105
(7.6%)

569
(8.9%)

363
(9.5%)

328
(13.0%)

201
(10.7%)

85
(8.4%)

Sales tax
$m

1,765
(12.2%)

939
(14.7%)

631
(16.5%)

504
(20.0%)

286
(15.3%)

132
(13.0%)

Excise
$m

GST
$m

770
(5.3%)

414
(6.5%)

268
(7.0%)

168
(6.7%)

202
(10.8%)

155
(15.3%)

Customs
duties
$m

8,298
(9.4%)

395
(0.5%)

347
(2.4%)

416
(6.5%)

266
(7.0%)

179
(7.1%)

122
(6.5%)

83
(8.2%)

Other*
$m

(7,924)

Individual
refunds
$m

88,306

75,983

14,519

6,380

3,819

2,518

1,874

1,014

Total
tax
$m
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97,304
(45.0%)

149,807
(47.8%)

179,355
(49.8%)

2004/05

2012/13

2016/17

42,871
(11.9%)

33,294
(10.6%)

22,554
(10.4%)

13,370
(8.7%)

Gross
other
individuals
$m

68,408
(19.0%)

66,924
(21.4%)

40,404
(18.7%)

24,346
(15.9%)

Companies
$m

0

0

–10

16,560
(10.8%)

Sales tax
$m

21,800
(6.1%)

25,412
(8.1%)

21,888
(10.2%)

19,811
(12.9%)

Excise
$m

60,022
(16.7%)

48,271
(15.4%)

35,063
(16.3%)

GST
$m

Customs
duties
$m

15,891
(4.4%)

16,176
(5.2%)

9,260
(2.9%)

5,985
(3.9%)

Other*
$m

(–28,364)
(–7.9%)

(26,801)
(8.5%)

(13,734)

(10,946)

Individual
refunds
$m

359,983

313,082

216,097

153,744

Total
tax
$m

The collections data presented in this table was adjusted by the ATO compilers to exclude expenses and better align with the ATO’s financial statements and the final
budget outcome.

Basic 2016–17 figures have been reproduced from Commissioner of Taxation, Annual Report 2016–17, 83, Table 2.2. Because of the effects of rounding, refunds and the
like, the percentages may not sum to exactly 100%.

Due to a change to the calculation method which occurred in 2007/08 (and was applied retrospectively), the data prior to 1999 is not directly comparable to the data
after 1999.

* ‘Other’ includes superannuation funds; the superannuation guarantee; the SMSF levy; petroleum resource rent tax; FBT; other indirect taxes; and unclaimed monies.

Note:

79,731
(52.2%)

Gross
PAYE/ PAYG
$m

1999/00

Year
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Until 2000, Australia had placed comparatively little reliance on indirect taxes—such
as sales tax—as a source of Commonwealth revenue. This situation changed with
the introduction of the GST, which in 2016/17 generated 16.7% of total revenue
collected by the ATO.82
However, despite the introduction of the GST and other changes, Australia is
still similar to most advanced Western countries in that it raises the majority of its
tax revenue through direct taxes on income (eg wages, salaries and profits). Indeed,
Australia’s reliance on direct taxes is heavier than most OECD countries.83
In 2016/17, major components of the ATO tax collections were: individuals 53.8%
of total revenue; companies some 19.0%; GST 16.7%; and excise 6.1%; while
superannuation, FBT, resource rent and other indirect taxes contributed minor
proportions.84

Australia has traditionally placed more reliance on company tax than other OECD
countries,85 a trend which has become significantly more pronounced over the past
30 years. Collections from companies are volatile, but still increased by some 257%
between 1999/2000 and 2015/16, and by 155% since 2004/05 (despite drops in the
period 2008/09 to 2010/11, as a result of the global financial crisis, and a drop of 6.4%
from 2014/5 to 2015/6).
Historically, Australia has generally not been heavily taxed overall by international
standards, being regularly placed within the bottom third of OECD countries in
terms of overall tax burden,86 and comparatively low in respect of taxes on goods and
services.87
However, Australia is among the highest OECD countries in levels of personal
income and company tax.

In 2014/15, the distribution of the tax burden in Australia was: 20.1% on capital,
47.5% on labour, 23.6% on consumption, and 8.9% on other bases.88

82 Commissioner of Taxation, Annual Report 2016–17, 83. In 2016/17, the Australian GST rate of 10% was well below
the OECD average of around 19%.
83 Trends, above n 77, 1, chs 3, 4, 5; The Hon R Edmonds, ‘Structural tax reform: What should be brought to the
table?’, address to the Australasian Tax Teachers Association Conference, University of Adelaide, 18–21 January
2015, 2. See generally PwC, Paying Taxes 2014: The Global Picture, which compares key aspects of 189 economies
and taxes worldwide.
84 Commissioner of Taxation, Annual Report 2016–17, 83.
85 19% of tax receipts in 2015 as compared to the OECD average of 9%: OECD, Revenue Statistics, 2017.
86 OECD, Revenue Statistics, 2017 indicated that at 28.2% of GDP, Australia in 2015 had the eighth lowest tax-toGDP ratio (ranking 28th of the 35 OECD countries), with the unweighted OECD average being 34.3%.
87 An OECD analysis found that in 2017, of a selection of 35 countries, Australia had the 4th lowest GST rate,
behind only Canada, Japan and Switzerland, with the top rate being 27% (Hungary) and the unweighted average
being 19.1%: OECD Consumption Tax Trends, 2017, 83.
88 In 2015/16, income taxes on individuals in Australia constituted 41.3% of total tax revenue, up from 38.4% in
2010/11. By contrast, income taxes on enterprises constituted 15.3%, down from 19.4% in 2011/12 (a drop of some
21.1%), with a similar result in 2016/17: OECD, Revenue Statistics, 2017.
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In 2016/17, total average taxation per capita in Australia was $20,032, an increase of
3.4% from 2015/16, with average state and local taxes being $4,079. Over the same
period, Commonwealth taxation per capita rose 3.67 to $15,985.89
Gross costs of collecting the revenue (excluding GST) decreased from $0.88 per
$100 to $0.74 per $100 between 2010/11 and 2016/17.90

Despite progressive taxation (see ¶1-170), the distribution of wealth in Australia is
uneven. In 2013/14, the wealthiest 20% of the population owned 62% of total wealth,
while the bottom 20% owned less than 1%.91
This inequality appears to be increasing: in 1980 the top 20% of the population
received five times their ‘share’ of household income—but by 2009/10, this had
doubled to 10 times their ‘share’.92

TAX REFORM INITIATIVES IN AUSTRALIA
(¶1-235 – ¶1-250)
[¶1-235] Criticisms of the current Australian taxation system
Some general criticisms of the current system include suggestions that:
•
•
•

it is not sufficiently equitable, because taxable income is not the best measure of
economic well-being

the neutrality of the system has been unduly eroded over time by successive
governments’ attempts to appease sectional interests by granting them ad hoc tax
benefits, and
the system has comparatively low political acceptability.93

These and other criticisms have from time to time generated calls for reform of the taxation
system. The materials below discuss some of the proposals for reform that have been put
forward.

89 ABS 5506.0, above n 78.
90 Commissioner of Taxation, Annual Report 2016–17, 103.
91 Australian Bureau of Statistics, 6253.0—Household Income and Wealth, Australia, 2013–14 (‘ABS 6253.0’),
4 September 2015; cf D Neal, C Govan, M Norton and D Ariely, Australian Attitudes Towards Wealth Inequality
and Progressive Taxation (Empirica Research, 15 April 2011) 7; OECD, Economic Surveys—Australia, March 2017,
8, Figures 3A–3C.
92 The Australian Bureau of Statistics found that in 2013–14, the top 20% of households received over 40% of total
income, whereas the lowest 20% received 7.3%: ABS 6253.0, ibid. In 2017, Oxfam Australia reported that the top
1% received 40% of total income, while the lowest 20% received some 8%; and the top 20% held 61% of the total
wealth (and around 1.5 times as much wealth as all other groups combined), while the bottom 20% held less than
1%: Oxfam Australia, ‘An Economy for the 99%’, Australian Fact Sheet, January 2017.
93 Inspector-General of Taxation, Identification of the Main Systemic Tax Administration Issues and Concerns Facing
Taxpayers (2003) [12]; H Ergas, ‘The Inefficiencies In and Distortions Caused by our Tax System’ (2011) 46(3)
Taxation In Australia 94.
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[¶1-237] Challenges of e-commerce
Taxation systems can generally cope reasonably well with transactions that take place
physically within a country’s borders. However, traditional taxation systems have struggled
to cope with the rapid development of the international digital/internet economy, where
a person using a computer anywhere in the world can conduct transactions with taxpayers
in multiple countries without ever having a physical presence in those countries. Taxpayers
have increasingly taken advantage of these factors to avoid tax through complex multijurisdictional cyberspace arrangements.
These activities have provoked responses from host countries (eg the introduction of
a ‘diverted profits’ tax in Australia and elsewhere)94 aimed at ensuring that taxpayers pay
their ‘fair share’ of tax.95
Australia has also introduced general legislation designed to combat multinational tax
avoidance (the Tax Laws Amendment (Combating Multinational Tax Avoidance) Act 2015
(Cth): see ¶24-910), as well as specific legislation that seeks to deal with other aspects
of e-commerce (see ¶27-167: non-residents supplying intangible property to Australian
consumers, and ¶27-169: offshore supplies of low value goods).
This area is likely to see significant further development over coming years.96

[¶1-240] Guidelines for tax reform
In evaluating possible future reforms, Mathews97 suggested some time ago that tax reform
is effective only if it achieves the ‘overriding requirement’ that the taxation system’s intended
and actual effects are the same. This in turn requires that opportunities for avoidance,
evasion and other manipulations are minimised.
The broad criteria that Mathews suggested for evaluating reform proposals included:98
•
•

The revenue bases should be easily identifiable and measurable, and should, as far as
possible, be determined by reference to market or other objectively verifiable values.

Transactions and transfers should, so far as possible, be taxed at the time they take
place (eg by deduction of tax at source) to avoid the need for multiple records of
transactions and to enable tax liabilities to be finalised when the transactions occur.

94 For example, through the OECD and G20 ‘BEPS’ Project: see OECD, Action Plan on Base Erosion and Profit
Shifting, 2013.
95 See ¶24-910; S Hatcher, ‘Australia and the digital economy’ (2015) TIA Convention Papers (South Australia) 123; R
Gelski, ‘Law, morality and multinationals’ (2017) 20(4) The Tax Specialist 174.
96 Cf European Commission, Report of the Commission Expert Group on Taxation of the Digital Economy, IP/14/604, 28
May 2014.
97 R Mathews, ‘The Structure of Taxation’ in J Wilkes (ed), The Politics of Taxation (Hodder and Stoughton, 1980).
98 Ibid 82, 108–12; cf N Wilson-Rogers and D Pinto, ‘Tax reform: A matter of principle? An integrated framework
for the review of Australian taxes’, (2009) 7(1) eJournal of Tax Research 72; PwC, GST and Personal Income Tax
Reform: The Yin and Yang of Tax Policy (November 2015). For a more humorous—but incisive—view, see T Dwyer,
‘Tax policy in two (or ten) minutes’ (2015) 44 ATR Rev 209.
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•

Transactions and transfers should be taxed at proportional rates. Exemptions and
concessional allowances should be consistent with social security arrangements and
paid directly to eligible taxpayers.
Tax bases should be consistent, eg between business and personal taxation.

Generally, the broadest possible revenue base should be used, except where specific
taxes are intentionally imposed to achieve vertical equity or other particular
distributional, stabilisation or allocative objectives.
As far as possible, internal checking mechanisms should be built into the taxation
system as a means of verifying tax liability.

The Ralph Committee suggested that in designing a taxation system, international factors
also need to be taken into account.99
Given the various reform proposals that have been put forward from time to time, it
may be puzzling that so few have actually been implemented. Perhaps part of the reason is
that, as Edmonds pragmatically observed:
changes to the taxation system are so riddled and infected by politics, [that] changes
amounting to real tax reform cannot even make it to the table for consideration and
discussion, let alone be adopted as policy for implementation … For too long now,
structural reform of many areas of the Commonwealth’s legislative jurisdiction has been
anaesthetised by … politics100

[¶1-250] Options for further tax reform
The 2008 Henry Tax Review: Australia’s Future Tax System
The Henry Tax Review101 took a long-term perspective and foresaw a number of
significant changes with which the Australian taxation system would have to cope,
including technological advances and the ageing of the population (with the latter
predicted to significantly reduce some tax bases and raise the costs of health, aged care
and dependency).102
One of the review’s key recommendations was that that revenue raising should be
concentrated on four robust and efficient tax bases, namely:
(1) Personal income tax—the tax and transfer system should be simplified and progressivity
in the taxation system increased by introducing a broader definition of ‘income’, as
well as other steps.

99 Above n 46, [1.3]; cf Stewart et al, above n 46, ch 2; Wilson-Rogers and Pinto, ibid 72; The Hon Joe Hockey,
address at the PwC Tax Reform Forum, Melbourne, 15 July 2015.
100 Edmonds, above n 83, 5, 16.
101 AFTS Report, above n 27, v, xv, 23; A Creighton, ‘The Henry Review—A liberal critique’ (2011) 46(3) Taxation
In Australia 98; M Stewart, A Moore, P Whiteford and RQ Grafton, ‘A stocktake of the tax system and directions
for reform—Five years after the Henry Review’, Tax and Transfer Policy Institute, ANU College of Asia and the
Pacific.
102 AFTS Report, ibid xv.
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(2) Business income taxes—to encourage innovation, entrepreneurship and investment in
Australia the company income tax rate should be reduced to the OECD average of
25% over the short to medium term.
Australia should also adopt a broader, more uniform company income tax base,
together with simplified arrangements for small business and, in the longer term,
should move towards a business-level expenditure tax.

(3) Private consumption—consumption spending is potentially an efficient and robust
tax base if broadly defined—and one of the least damaging to economic growth.
However, Australia currently has a number of inefficient taxes on consumption.103
For example, the GST is not optimally efficient because it does not tax
consumption on a comprehensive basis (eg it does not include the family home), and
is operationally complex and costly, particularly for small business.
Accordingly, the GST and inefficient state consumption taxes on insurance
and payroll taxes should gradually be replaced by a low-rate, broad, destination cash
flow tax.
(4) Economic rents from natural resources and land—the immobile nature of natural
resources and land means that they provide an efficient tax base, at least where the
taxes are imposed on a comprehensive base104.

Land tax should apply equally to all land uses (including the family home) and
aggregate a taxpayer’s holdings, but with a threshold set to exclude most lower-value
use land (eg agricultural property), and moderate rates (eg 1% of value) applying to
most other land.105
Beyond the four ‘robust’ taxes above, the Review recommended that the only taxes
which should be retained are specific taxes imposed in order to:
•
•
•

efficiently address social outcomes or market efficiency through better price signals
(eg taxes on tobacco, alcohol and gambling)106
improve market or social outcomes by addressing spill-over costs and benefits, or
help counteract self-control problems.

Current taxes, such as payroll taxes, stamp duties, property transfer taxes and other
taxes that do not meet the above criteria should be abolished over time.
The review also observed that: ‘Australia’s ageing population will create rapidly
increasing demands for governmental support in the future, and accordingly, significant
changes should be made to improve the equity of the superannuation and pension
systems.’107

103 Ibid 51.
104 Cf Cao et al, above n 27.
105 See also ibid 47–8.
106 Ibid 25, 52, 53–7 (see ¶1-170).
107 Ibid 29, 34–6.
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Subsequent developments—the Re:think tax discussion paper
In March 2015, the federal government released a tax discussion paper108 as a first step
towards development of a promised Tax White Paper (now apparently abandoned).
The Re:think discussion paper covered a wide range of issues and sought to develop
a ‘better tax system’ that delivered lower, simpler and fairer taxes, which would ‘improve
productivity and foster jobs, growth and opportunities’109 in order to respond to the
significant problems identified by the Henry Tax Review, namely:
•

globalisation

•

an ageing population and shrinking workforce.110

•

declining productivity growth in Australia, and

Key points raised in the discussion paper included that the Australian taxation system
is outdated, with the changing global environment, technology and other developments
placing it under increasing strain. Particular issues discussed included the following.
•

•

•
•

The Australian taxation system is too complex. This is a major driver of costs to
individuals and entities, and also produces unintended consequences inconsistent
with good policy outcomes. Various steps need to be taken to reduce complexity,
including making use of technology to simplify processes and provide assistance to
taxpayers.111

Compared to most developed countries, the Australian system relies too heavily
on personal and corporate income tax, with ‘bracket creep’ likely to see individuals’
effective rates increase dramatically in coming decades. Accordingly, Australia should
place greater reliance on broad-based consumption taxes such as the GST and
improve the mix of indirect taxes.
The taxing of savings raises issues of potential double taxation, and whether
different forms of income from savings and negative gearing should be taxed
differently.
The relatively high level of Australian corporate tax will make it harder for Australia
to attract necessary (particularly international) investment, imposes high long-term
costs on living standards, and encourages tax minimisation.

There are important current developments driving the need for tax reform in
Australia, including globalisation and the growth of the digital economy, resulting in
opportunities for tax minimisation through Base Erosion and Profit Shifting (BEPS)
and other means;112 and posing a threat to the GST.

108 Commonwealth, Re:think—Better Tax System, Better Australia, Discussion Paper, March 2015. See also PwC, Tax
Reform White Paper Process Begins with Release of Discussion Paper, March 2015; cf Stewart et al, above n 46, esp
chs 1–3.
109 Commonwealth, ibid 7.
110 See also The Hon Joe Hockey, Treasurer, ‘Tax White Paper consultation process to be extended’, Media Release 0592015, 16 June 2015.
111 Ibid 177–91.
112 Ibid 8, 81–2, 89–90; see ¶24-910.
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The GST rate is one of the lowest among developed countries—around half the
OECD average. As with the Henry Tax Review, Re:think recommended that the GST
rate and base should be reviewed and expanded in light of the significant amount of
GST revenue foregone because of the broad exemptions (see ¶27-133ff ),113 which
reduce the efficiency of the GST and the reward for effort and incentives to work,114
and increase complexity and compliance costs, which fall disproportionately on small
businesses.115

The traditional distinction between revenue and capital as a basis for taxing or nontaxing should be reviewed and alternatives explored.116
Concessions intended to benefit small business may increase complexity and
compliance burdens; therefore their overall effect should be reviewed and alternatives
such as a lower or zero rate for small businesses explored.117

Other possibilities for reform
There are a number of other possible avenues for reform of the Australian taxation system.
One of the more interesting is a wealth tax.
Wealth tax

There is currently considerable inequity in wealth distribution in Australia (see ¶1-232),
which a wealth tax might help to reduce.
A wealth tax is usually levied on the annual value of all property owned by the
taxpayer, less the value of their liabilities.118 Exemptions are often provided on the basis of
equity, efficiency and administrative expediency; for example, for persons with net wealth
below a prescribed threshold, and for household effects.119
Wealth tax is generally levied at low progressive rates (0.5% to 2.0%), and the resulting
revenue often forms only a small proportion of overall tax revenues (0.5% to 5.4%). Thus
wealth taxes are generally aimed at increasing social equity rather than generating large
revenue returns.120
•

Advantages of a personal net wealth tax include increasing the overall equity of the
taxation system by reducing the concentration of wealth. If there are no exempt

113 Ibid 132–3, 134–7.
114 Ibid 138.
115 Ibid 138. In 2016, the federal and some state governments raised the possibility of increasing the GST rate to 15%
and broadening the GST base. To date, these proposals have not been acted upon.
116 Ibid 96–7.
117 Ibid ch 6, esp 113–19.
118 See generally MRG Fiedler, A Wealth Tax—A Study of its Economic Aspects with Special Reference to Australia
(Australian Tax Research Foundation, 1983) section 2; Mathews, above n 97, 112–17.
119 Asprey Committee, above n 50, [26.1], 505; PD Groenewegen, ‘The Feasibility of a Federal Net Worth Tax’ in PD
Groenewegen (ed), Australian Taxation Policy (Longman Cheshire, 1980) 305, 311.
120 Asprey Committee, ibid 505; CS Shoup, ‘Wealth Taxation Today’ in JG Head (ed), Taxation Issues of the 1980s
(Australian Tax Research Foundation, 1983) 385, 386; P Saunders, ‘An Australian Perspective on Wealth Taxation’
in Head, ibid, 397, 404.
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categories of assets, taxpayers may be encouraged to make more productive use of
resources—particularly because, being a tax on individuals, it is difficult to ‘shift’
liability from one taxpayer to another.
Disadvantages include that a personal net wealth tax may tend to discourage savings
because of ‘double taxation’, and that it may generate significant administrative
difficulties. It may also inhibit the capacity or willingness of persons to take
entrepreneurial risks, thus reducing levels of employment and productivity.

To date, these advantages and disadvantages remain theoretical, because while a wealth tax
has conceptual merit, it seems to be politically unacceptable in Australia, and no Australian
government in recent times has shown any strong inclination to introduce this type of tax.

THE CURRENT AUSTRALIAN LEGAL SYSTEM
(¶1-310 – ¶1-520)
[¶1-310] Sources and principles of taxation law
The tax consequences of a transaction (eg the question whether an amount is deductible
or a receipt is assessable) will in many cases depend upon whether or not that transaction
falls within a particular provision of the taxation legislation. It is therefore necessary to
have a basic understanding of:
•
•

the sources of taxation law, and

the legal principles which the Commissioner—and ultimately the AAT and courts—
apply when they seek to resolve taxation questions or disputes.

[¶1-320] Sources of Australian taxation law
There are in effect three sources of taxation law in the Australian context:
(1) statute law

(2) case law, and

(3) the practice of the ATO as a de facto source of ‘law’.

Statute law (or ‘legislation’)
Statute law is the law made by parliament and contained in statutes and ancillary legislation,
including regulations made under such Acts (see ¶1-520).
Australia is a federation with two main levels of government (federal and state/
territory), each of which has its own parliament that passes appropriate legislation. The
federal or Commonwealth government is responsible for governing (and taxing) the whole
of Australia, and taxation statutes passed by the federal parliament include ITAA36,
ITAA97, TAA, and the FBT and GST Acts.
The various state and territory governments are responsible for governing their
particular state or territory, and taxation legislation passed by these governments
traditionally includes stamp duties, land tax and payroll tax Acts (see Chapter 28).
Australian Taxation Law
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There is also a third ‘local’ level of government. Local councils govern municipalities or
districts and levy taxes, usually in the form of land rates and various other service charges,
pursuant to authority conferred by the various local governments and other enabling Acts.

Case law (or ‘common law’)
Case law is created by the decisions of courts and tribunals.121
The courts have two main roles in relation to the operation of the taxation system.
(1) Creation of law to fill a legislative vacuum

The courts create common law in situations not covered by legislation. An example in
the tax context is the issue of identifying a ‘business’, where there is as yet no definitive
provision in the general tax legislation (see ¶29-210ff ).
Some have been concerned that judges may at times take too proactive a role in
creating law.122
(2) Statutory interpretation (interpretation of legislation)

In recent times, the increasing tendency of governments to introduce very detailed taxation
legislation to deal with perceived problems means that ‘to an ever greater extent, the
energies of the superior courts are devoted to … the intellectually exacting, but spiritually
sterilising duty of interpreting [Acts of Parliament]’.123
In an ideal world, there would be no need to ‘interpret’ legislation, because its
intended meaning would be so perfectly clear that it would be indisputable. Unfortunately,
parliaments cannot always achieve this—a problem which tends to increase with the
complexity of the legislation. Many English words have more than one possible meaning,
and as Hill J noted, ‘the English language is seldom so clear and unambiguous that only
one construction [of a provision] is open’.124
Thus, in a complex area such as taxation, where tax arrangements are often
sophisticated and sometimes artificial, it can be particularly difficult to achieve the dual
aims of comprehensively covering all relevant aspects of a problem area, and at the same
time ensuring that the legislation is clear and unambiguous. Indeed, GSA Wheatcroft
observes that:
no country has yet succeeded, or is likely to succeed, in framing its tax laws in such a way
that it is clear how the tax liability will be calculated on any conceivable set of facts. Even
the most accurate draftsman of a law will not always be able to find precise language to
121 Decisions of the AAT may be said to be a source of law, at least as between the particular parties to a reference;
though, as an administrative body, the AAT does not create legal precedents in the strict sense.
122 Cf DG Hill, ‘Great expectations: What do we expect from judges in tax cases?’ (1995) 30(1) Taxation In Australia
21, 27–9; DG Hill, ‘A judicial perspective on tax law reform’ (1998) 72 Australian Law Journal 685; T Lonnqist, ‘The
trend towards purposive statutory interpretation: Human rights at stake’ (2003) 13(1) Revenue Law Journal 17; R
v Beckett 2015 ATC ¶20-534, [61] (Nettle J, dissenting on this point).
123 The Hon Murray Gleeson, ‘Statutory interpretation’, Justice Hill Memorial Lecture (2009) 44(1) Taxation In
Australia 3, 25, 30; cf Chief Justice Robert French, ‘The judicial function in an age of statutes’, Goldring Memorial
Lecture, Wollongong, 18 November 2011.
124 MLC Ltd v DFC of T 2002 ATC 5105, 5112.
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convey his meaning and the wisest legislator cannot foresee every possible situation that
may arise.125

Some neutral body is therefore needed to interpret legislation when disputes arise,
in order to determine what a particular piece of legislation means in a given context,
and ‘to expose the meaning of the words which Parliament has enacted’.126 Under the
common law system, that task of statutory interpretation falls ultimately to the courts and
the judges who preside in them.127
In determining the meaning of a statutory provision, judges apply principles of
statutory interpretation128 which have been developed over time and—more recently—
been supplemented by statutory provisions.129 The principles of statutory interpretation
and their application, as well as the doctrine of precedent are dealt with in texts such as
Statutory Interpretation in Australia.130
While the prevailing view in recent times has been that revenue statutes are to be
interpreted in the same way as other legislation, Allsop CJ in Channel Pastoral Holdings
Pty Ltd v FC of T observed that:
Revenue statutes of the detail of the 1936 [ITAA] Act and the 1997 [ITAA] Act may
not admit of the flexibility of interpretation that may attend statutes expressed in more
general terms … As [ Judge Learned Hand] said in Helvering v Gregory 69 2d 809 at 810
(1934 2nd CCA) ‘as the articulation of a statute increases, the room for interpretation
must contract’131

(3) The practice of the ATO as a de facto source of ‘law’

The practice of the ATO is applied through its assessment and review procedures; dayto-day decisions in formal and informal dealings with practitioners and the public; public
and private rulings and other advices; and its objection and review (litigation) procedures.

125 Quoted in GS Cooper (ed), Tax Avoidance and the Rule of Law (IBDF Publications, 1997) 17; see also J Steyn, ‘The
intractable problem of the interpretation of legal texts’ [2003] Sydney Law Review 1.
126 CPH Property v FC of T 98 ATC 4983, 4995 (Hill J); cf Cooper, ibid 19–20.
127 As to the ongoing ‘dialogue’ between statute and judiciary, see M Leeming, ‘Theories and principles underlying the
development of the common law: The statutory elephant in the room’ (2013) 36(3) University of New South Wales
Law Journal 1002.
128 JM Macrossan, ‘Judicial interpretation’ (1984) 58 Australian Law Journal 547, 552; GL Davies QC, ‘The role of
courts in construing the “Income Tax Assessment Act”’ (1980) XVI(8) Taxation In Australia 749, 750; DG Hill,
‘Great expectations’, above n 122, 27; E Wheelahan, ‘Contemporary issues in construing tax legislation’ (2016)
51(4) Taxation In Australia, 197; Ward v FC of T 2015 ATC ¶10-385, [11]–[20] (Frost DP and Popple SM); GHP
104 160 689 Pty Ltd v FCT 2014 ATC ¶10-373, [103]–[111] (Kerr DP).
129 Such as s 15AA Acts Interpretation Act 1901 (Cth); see C Mortimer and R Loiacono, ‘The use of extrinsic materials
by the courts in the interpretation of taxation legislation’ (2015) 19(2) The Tax Specialist 86.
130 DC Pearce and RS Geddes, Statutory Interpretation in Australia (Lexis Nexis Australia, 8th ed, 2014).
131 2015 ATC ¶20-503, [6].
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While not technically ‘law’, in some situations ATO interpretations or actions create
informal law, in that many practitioners and their clients accept ATO practices or rulings
without challenge, and structure their affairs accordingly.132
ATO rulings

ATO rulings are in an unusual situation because specified ATO rulings are binding
on the ATO in the sense that the ATO must apply such rulings even if they are found
subsequently to be wrong (see ¶30-010ff ). These specified rulings have moved closer,
therefore, to ‘formal’ law.
ATO discretions

To enable taxation law to apply to a myriad of different taxpayers and situations,
Commonwealth governments have conferred various discretionary powers upon the
Commissioner and their delegates.
The Commissioner’s formal discretions may be divided loosely into three broad
categories:
(1) ‘machinery discretions’ (relating to time, or factual or operational matters) designed to
enable the Commissioner to administer the day-to-day operation of the taxation law

(2) ‘anti-avoidance’ discretions designed to enable the Commissioner to negate ‘improper’
tax avoidance, and
(3) ‘discretions used in the calculation of elements of taxable income’; for example,
empowering the Commissioner to determine a ‘reasonable amount’, and so on.
To the extent that the determination of an element of the taxpayer’s assessable income
or other matters is left within the discretion of the Commissioner or their delegate,133 the
Commissioner does, in a sense, have a power to ‘make’ law in the individual case.
While this flexibility is useful, it has disadvantages—in some situations, reliance on
the exercise of a discretion increases uncertainty for taxpayers, because it may be difficult
to predict how the Commissioner will exercise that discretion in particular circumstances.
In 2017, the federal government passed legislation giving the Commissioner a
‘statutory remedial power’ which enables the Commissioner to alter the administration
of statutory provisions in order to avoid unintended consequences and ensure that the
provisions achieve a fair result in individual cases, consistent with the policy objectives
underlying the provisions:134 see ¶29-010

132 R Tomasic and B Pentoney, ‘Tax compliance and the rule of law: From legalism to administrative procedure?’ (1991)
8(1) Australian Tax Forum 85.
133 See eg Trustees of the Post Office Staff Superannuation Scheme v FC of T 99 ATC 4926; s 99A(2)–(3) ITAA36;
ss 123(4)–(6), 124 FBTAA.
134 Provided the statutory remedial power results in a beneficial outcome for taxpayers and has a negligible revenue
impact.
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Review of Commissioner’s discretions by the AAT and courts
There are very significant differences between the powers available to courts and
administrative bodies such as the AAT to review an exercise of the Commissioner’s
discretion.
In reviewing a decision of the Commissioner, the AAT stands in the shoes of the
Commissioner, and may exercise all the Commissioner’s powers and discretions under
the legislation. Thus, the AAT can review the merits of the decision, consider whether
the Commissioner’s exercise of a discretionary power was the correct or preferable one
in the circumstances, and override that decision where it feels that a different decision is
preferable (see ¶31-570).
By contrast, a court has a far more limited power to review discretions, and can
overturn an exercise of the Commissioner’s discretion only where the Commissioner has
made an error of law; for example, by taking into account irrelevant factors, or excluding
relevant factors (see ¶31-165).135
Thus, taxpayers seeking to challenge an exercise by the Commissioner of a statutory
discretion on the basis that it is unduly harsh or inappropriate (but not wrong in law) may
only be able to effectively challenge that decision in the AAT (see ¶31-500ff ).

[¶1-520] The role of taxation regulations
Section 266 of the ITAA36 and s 909-1 of the ITAA97 empower the GovernorGeneral to make regulations (delegated legislation)136 dealing with relevant matters, and
prescribing penalties not exceeding five penalty units (currently $1,050) for breach of
those regulations. The Commissioner, therefore, has a limited formal power to ‘make law’
through these regulations.

CONSTITUTIONAL ASPECTS OF TAXATION
(¶1-530 – ¶1-620)
[¶1-530] Distribution of legislative powers
Each level of government in Australia (Commonwealth, state and local) has only limited
power to make laws, and cannot make laws of unlimited scope on any topic it might
wish.137 For example, the Commonwealth government can only legislate on specified
topics (see ¶1-540), while state governments can generally only legislate for the ‘peace,
order and good government’ of that state.138
135 Giris Pty Ltd v FC of T 69 ATC 4015, 4018, 4024; (1969) 119 CLR 365, 374, 384.
136 Regulations provide the practical detail needed to render the broader legislative provisions operational, and among
other things, prescribe forms and procedures. See further DC Pearce and S Argument, Delegated Legislation in
Australia (LexisNexis Butterworths, 2005).
137 Austin v Commonwealth 2003 ATC 4042.
138 I Killey, ‘Peace, order and good government: A limitation on legislative competence’ (1989) 1 Melbourne University
Law Review 17, 25–9.
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Significantly, the Commonwealth does not have exclusive power to impose taxes. The
states have concurrent power to tax,139 subject to the constraints of provisions such as ss 90
and 109 of the Commonwealth Constitution (see ¶1-570, ¶1-595).
Nevertheless, it has always been clear that the Commonwealth taxation power is
potentially very broad in scope (see ¶1-580), extending to ‘any form of tax which ingenuity
may devise’, with federal parliament free to ‘select such criteria as it chooses, subject to
any express or implied limitations prescribed by the Constitution, irrespective of any
connection between them’.140

[¶1-540] The Commonwealth’s power to make laws with respect
to taxation
The Commonwealth government is a government of ‘enumerated powers’, and can only
exercise those powers which are specifically or impliedly granted to it by the terms of the
Commonwealth Constitution. Accordingly, for a Commonwealth law to be valid, it must
be possible for the court to ‘pigeon-hole’ that law within one of the heads of power granted
to the Commonwealth.141
These heads of power are contained mainly, though not exclusively, in s 51 of the
Constitution, which gives the Commonwealth government power to make laws ‘with
respect to’ 38 specific areas, together with an express incidental power to legislate with
respect to ‘matters incidental to the execution’ of any of those powers.
The Commonwealth’s taxation power is found primarily in s 51(ii), which provides
that: ‘The [Commonwealth] Parliament shall … have power to make laws with respect to
… (ii) Taxation; but not so as to discriminate between States or parts of States’.142
Accordingly, for a Commonwealth law to be valid under s 51(ii), it must be possible
to characterise that law as being one which both satisfies the positive test of being a law
‘with respect to … taxation’,143 and also one which does not offend the prohibition against
discrimination between states or parts of states. A law which fails either of these tests is
invalid.
Not surprisingly, there have been a number of constitutional challenges to taxation
laws over the years, some raising unusual issues. In Melkman v FC of T,144 the court held
that imposing tax on a Dutch pension awarded to a survivor of a Second World War
concentration camp did not breach the Racial Discrimination Act 1975 (Cth); while in
Clark v FC of T,145 the AAT held that the ATO had not breached the Age Discrimination
139 That is, each state has the constitutional power to levy a (state) income tax, if it chooses to do so. The decision not
to impose a state income tax is a result of political choice rather than a constitutional prohibition: see ¶1-610.
140 MacCormick v FC of T 84 ATC 4230; (1984) 158 CLR 622, 655 (Brennan J).
141 SGH v FC of T 2002 ATC 4366, 4374 (Gummow J); Pape v FC of T 2009 ATC ¶20-116, 9813 (French CJ).
142 See French, above n 22, 6–13.
143 Mutual Pools & Staff Pty Ltd v Commonwealth 94 ATC 4103, 4105; 179 CLR 155, 166 (Mason CJ); Leask v
Commonwealth 96 ATC 5071; (1996) 187 CLR 579.
144 87 ATC 4855, 4858–9 (Fox J); 15 FCR 311; cf Ellenbogen v FC of T 88 ATC 2012.
145 2010 ATC ¶10-137, 3406 (Sweidan SM).
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Act 2004 (Cth) by declining to apply concessional tax treatment to an alleged ‘redundancy’
payment made to a 76-year-old taxpayer. In Skyring v FC of T,146 the Full Federal Court
rejected an argument that by requiring taxpayers in effect to pay income tax out of property
owned by them, ITAA36 was unconstitutional because it violated rights guaranteed by
Magna Carta.
The taxpayer in Re Burrowes; Ex parte DFC of T147 put forward the ingenious argument
that he should be excused from any liability to pay tax because he held a conscientious
objection to paying taxes which might be used for military expenditure. The taxpayer also
relied on legal principles arising from the Nuremberg War Trials, international conventions
and the defence of necessity. Heerey J rejected all of these arguments.148
With equal optimism, the taxpayer in Atkinson v FC of T149 argued that he had paid
the tax owing by tendering a number of shovels. Heerey J rejected this argument on the
basis that the ITR required payment by legal tender rather than in kind (see ¶32-040).
Interesting challenges to taxing regimes are not confined to Australia. In the UK,
regulations which required businesses to file VAT returns and pay tax electronically were
held to be unlawful on the basis that the regulations breached the human rights of older
taxpayers, those with disabilities, and those living in remote areas where broadband access
was unreliable or non-existent.150
Against that background, the taxing power in s 51(ii) raises two particular issues
which are worthy of closer examination, namely:
(1) the concept of a ‘tax’ in the context of s 51(ii) (¶1-550), and

(2) the prohibition against discrimination between states (¶1-560).

[¶1-550] The concept of a ‘tax’ in s 51(ii)
The characterisation of a law in this context is usually based on the substance of the law,
rather than mere form.151
Two definitions of ‘tax’ that are traditionally applied to s 51(ii) of the Constitution
are: ‘a compulsory exaction of money by a public authority for public purposes enforceable
by law’;152 and the process of ‘raising money for the purposes of government by means of
contributions from individual persons’.153

146 92 ATC 4028, 4030.
147 91 ATC 5021.
148 Ibid 5023–4. See also DFC of T v Keenan (1999) ATC 4465, 4465–6.
149 (2000) ATC 4332.
150 LH Bishop Electrical Co Ltd A F Sheldon (t/a Aztec Distributors) v Revenue & Customs [2013] UKFTT 522 (TC).
151 Ha v New South Wales 97 ATC 4674.
152 Matthews v Chicory Marketing Board (Vic) (1938) 60 CLR 263, 276 (Latham CJ), applied by the High Court in Roy
Morgan Research Pty Ltd v FC of T 2011 ATC ¶20-282 (French CJ, Gummow, Hayne, Crennan, Kiefel and Bell JJ
at 12853; Kirby J at 12857).
153 R v Barger (1908) 6 CLR 41, 68 (Griffith CJ, Barton and O’Connor JJ).
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In MacCormick v FC of T; Camad Investments Pty Ltd v FC of T, Gibbs CJ, Wilson,
Deane and Dawson JJ in the High Court identified the following characteristics of a ‘tax’,
namely that:154
•

payment is compulsory

•

moneys do not constitute a fee for services rendered156

•
•
•
•

moneys are raised for government purposes155
payments are not penalties157

exactions are not arbitrary or capricious,158 and
exactions should not be ‘incontestable’.159

Some later cases have taken a broader approach and avoided the use of such ‘checklists’
of relevant factors.160
Thus in Luton v Lessels,161 the High Court held that child support legislation did
not impose a ‘tax’ for the purposes of s 51(ii). Gaudron and Hayne JJ commented that
while all the factors above are important, the presence or absence of any of them is not
determinative; it is necessary, in every case, to consider all the features of the legislation.162
Significantly, in Austin v Commonwealth,163 the High Court indicated that the
Commonwealth power to impose taxation under s 51(ii) is wide, but constrained by the
essential nature of the Australian federal structure, which assumes the ongoing effective
operation of both the Commonwealth and the states as separate political bodies.
154 84 ATC 4230, 4236–7; (1983–84) 158 CLR 622, 639–641; cf Brennan J at ATC 4242; CLR 649; FC of T v Futuris
Corpn Ltd 2008 ATC ¶20-039, 8509; WR Carpenter Holdings Pty Ltd v FC of T 2008 ATC ¶20-040; [2008] HCA
33; Roy Morgan Research Pty Ltd v FC of T 2011 ATC ¶20-282, 12853–4 (French CJ, Gummow, Hayne, Heydon,
Crennan, Kiefel and Bell JJ).
155 Roy Morgan 2011 ATC ¶20-282, 12850, 12855; cf Air Calédonie International v Commonwealth (1988) 165 CLR
462, 467, suggesting that a payment need not be to a public authority or for public purposes; Australian Tape
Manufacturers Association v Commonwealth (1993) 176 CLR 480, 503, 506; Northern Suburbs General Cemetery
Reserve Trust v Commonwealth 93 ATC 4118, 4124; (1993) 176 CLR 555, 574–5.
156 Queanbeyan City Council v ACTEW Corporation Ltd [2009] FCA 943 (Buchanan J).
157 R v Barger (1908) 6 CLR 41, 97–9; cf Woodhams v DFC of T 97 ATC 5119.
158 Chevron Australia Holdings Pty Ltd v FC of T 2015 ATC ¶20-353, [532]–[533], [542], [548] (Robertson J); Keris
Pty Ltd v DFC of T 2015 ATC ¶20-545, [42]–[45] (Siopsis J); FC of T v Hipsleys Ltd (1926) 38 CLR 219, 236.
159 FC of T v Futuris Corpn Ltd 2008 ATC ¶20-039, 8509 (Kirby J); Commr of Taxation v Bosanac [2016] FCA 448,
[63]–[79] (McKerracher J).
160 Indeed, it had been suggested that, in light of these later decisions, ‘the core understanding of tax’ in Matthews v
Chicory Marketing Board (Vic) (1938) 60 CLR 263 and MacCormick v FC of T 84 ATC 4230; (1984) 158 CLR
622 was ‘no longer a reliable guide in practice’: G Brysland, ‘What is a tax?’ (1993) 5(3) CCH Journal of Australian
Taxation 23; V Morabito and S Barkoczy, ‘What is a tax? The erosion of the “Latham Definition”’ (1996) 6 Revenue
Law Journal 43.
161 2002 ATC 4311, 4313 (Gleeson CJ; McHugh J agreeing at 4324).
162 Ibid 4319–20, 4321 (Gaudron and Hayne JJ); see also 4326ff (Kirby J).
163 2013 ATC ¶20-405 4042, 4048 (Gleeson CJ); 4068, 4069, 4080 (Gaudron, Gummow and Hayne JJ); cf 4084,
4085 (McHugh J); 4096–7 (Kirby J, dissenting as to the result); cf Pape v FC of T (2009) ATC ¶20-116, 9838,
9839 (Gummow, Crennan and Bell JJ); Permanent Trustee v Commr of State Revenue (Vic) 2004 ATC 4996, 5017
(McHugh J).
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[¶1-560] Prohibition against discrimination between states or parts
of states
The terms of s 51(ii) expressly require that a Commonwealth taxation law must not
discriminate between states or parts of states.164
Generally, this prohibition on discrimination has been interpreted as meaning that a
law must not impose a differential liability to tax upon persons merely because they live or
have property or operations in different states or parts of states. This does ‘not require that
… laws must operate with complete uniformity throughout the Commonwealth …. What
[is forbidden] … is a taxation law which would impose a taxation burden upon a person
because of some connexion with a State or a part of a State, which would not fall upon
other persons not having that connexion’.165
However, s 51(ii) only prohibits direct legal discrimination in the law’s operation, not
indirect/consequential discrimination. The test is whether the law inherently discriminates
in its necessary legal operation, and, so long as the law itself does not breach this prohibition,
it does not matter that its practical operation will impact more heavily on some taxpayers
in particular locations.
Thus, in Fortescue Metals Group Ltd v Commonwealth166 the High Court held that the
former minerals resource rent tax (MRRT)—which imposed a tax on profits above $75 million
made by mining companies throughout Australia—did not breach s 51(ii) (or s 99: see
¶1-570). The key point was that the MRRT was legally neutral in its impact; the tax applied
in the same way to all miners, wherever they were located. It was not sufficient to show
that the actual amount of MRRT paid by miners in different states would vary because
the Act allowed a credit for amounts paid under state mineral royalty legislation, and the
rates for such royalties varied in different states. The issue for constitutional validity was
the operation of the Commonwealth (not state) law. Crennan J stated that:
The rate of [MRRT] taxation applied to the tax base, above normal profit, is imposed
equally throughout Australia. Any differential or unequal operation … does not arise
from the MRRT legislation, the structure of the MRRT, or a discriminatory method
of calculating a taxpayer’s MRRT liability, but is due to different business conditions
between States [ie the different State mining royalties].167

However, where a Commonwealth law directly creates a discriminatory outcome
based on geographic locality, it will be invalid. Thus, in Cameron v DFC of T,168 taxation
regulations applied different methods of valuing livestock depending upon the state in
164 Regions or Commonwealth places within states are parts of states for the purposes of s 51(ii): Permanent Trustee
Australia Limited v Commr of State Revenue (Vic) 2004 ATC 4996, 5016–17, 5024–5 (McHugh J, dissenting).
Sections 99 and 117 of the Constitution impose analogous limits.
165 Conroy v Carter (1968) 118 CLR 90, 103 (Menzies J).
166 2013 ATC ¶20-405.
167 Ibid 172, 174; French CJ at 26, 29–30, 34–5; Hayne, Bell and Keane JJ at 105, 113, 116–17, 119; Kiefel J at
199–202, 210–11, 221–6; cf Hayne, Bell and Kearne JJ at 121, 125; see also R Cormick, ‘Digging up the dirt on the
Minerals Resource Rent Tax constitutional challenge’ (2013) 16(4) The Tax Specialist 171, 173–5.
168 (1923) 32 CLR 68.
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which the livestock was located: the same horse would be valued at £8 if it was in New
South Wales, but £15 in Victoria. The legislation was struck down as discriminatory,
because its legal effect necessarily discriminated between taxpayers in different states.
Isaacs J said: ‘the only test supplied by the regulations for determining … the value of
livestock is the State or part of a State in which it is found … I find it difficult to conceive
of a clearer case of discrimination between States.’169

[¶1-570] Other constitutional provisions
Section 99: Prohibition on tax preferences
Section 99 of the Constitution complements s 51(ii) by prohibiting the giving of a tax
preference.170 In Elliott v Commonwealth171 Latham CJ suggested that ‘[p]
reference
necessarily involves discrimination or lack of uniformity, but [the latter does not]
necessarily involve preference’, and noted that unlike s 51(ii), there is nothing in s 99 that
prevents the Commonwealth from giving preference to one part of a state over other parts
of the same state.172

Section 51(xxxi): Power to acquire property
This section gives the Commonwealth power to acquire property ‘on just terms from any
State or person in respect of which the Parliament has power to make laws’ (see ¶1-550).173
It has been said that a valid taxation law will ‘rarely, if ever’ be struck down as an
acquisition of property on unjust terms within s 51(xxxi) of the Constitution, because ‘if
it is in truth a tax, its very nature prevents it amounting to an acquisition of property’.174

Section 53: Senate may not introduce or amend taxation laws
Section 53 provides that laws imposing taxation may not be introduced or amended by the
Senate, although the Senate may return such laws to the House of Representatives with
a request that nominated items or provisions be amended or omitted from the legislation.

169 Ibid 72, 79; cf Permanent Trustee Australia Ltd v Commissioner of State Revenue (Vic) 2004 ATC 4996, 5010–5012
(Gleeson, Gummow, Hayne, Callinan and Heydon JJ); 5018, 5024 (McHugh J); Conroy v Carter (1968) 118 CLR
90; Clarke v FC of T [2009] HCA 33.
170 James v Commonwealth (1928) 41 CLR 442, 460. A constitutional challenge based on s 99 was dismissed in Carter
v FC of T 2013 ATC ¶10-303, 5493 (CR Walsh SM).
171 (1936) 54 CLR 657, 668.
172 Cf Permanent Trustee Australia Limited v Commr of State Revenue (Vic) 2004 ATC 4996, 5010, 5012 (Gleeson CJ,
Gummow, Hayne, Callinan and Heydon JJ); Fortescue Metals Group Ltd v Commonwealth 2013 ATC ¶20-405, 121,
125 (Hayne, Bell and Keane JJ); Cormick, (above n 167), 174.
173 Bank of New South Wales v Commonwealth (1948) 76 CLR 1, 349–50 (Dixon J); Clunies-Ross v Commonwealth
(1984) 155 CLR 193, 202; Commonwealth v Tasmania (1983) 158 CLR 1.
174 MacCormick v FC of T 84 ATC 4230, 4236; (1984) 158 CLR 622, 638; Ha v New South Wales 97 ATC 4674; (1997)
189 CLR 465.
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Section 55: Laws imposing taxation are to deal only with the imposition
of taxation and only with one subject of taxation
As a measure to protect the Senate in light of its inability to amend taxation legislation,
s 55 limits laws imposing taxation to those dealing only with:
•
•

the imposition of taxation, and

one subject of taxation (except laws imposing duties of customs or excise, which must
deal only with duties of customs or excise respectively).175

Laws imposing taxation shall deal only with the imposition of taxation

For a law to be one ‘imposing’ taxation, it must create a liability to tax.176 However, a law
which prescribes matters such as the persons who are to pay tax and the classes of income
on which they are to be taxed, and provides for the assessment, collection and recovery of
tax, would be one ‘dealing with the imposition of taxation’ even though it does not actually
impose a tax.177
The first limb of s 55 is designed to combat the legislative technique known as
‘tacking’. Without this paragraph, the House of Representatives could pass a law which
imposed an essential tax, but then ‘tack’ or add on to it provisions dealing with some other
more controversial or objectionable non-taxation matters, and thus face the Senate with
an ‘all or nothing’ choice, which would effectively prevent the Senate from amending any
portion of the composite Bill.178
The s 55 restriction does not limit the effective reach of the s 51(ii) power, but rather
the means by which it may legitimately be exercised.179
To avoid breaching this restriction, the Commonwealth parliament has traditionally
passed two separate Acts when imposing a tax:
•
•

a Rating Act, which does little more than impose the tax and stipulate the rates of
taxation, and

a separate Assessment Act, which contains all the other provisions setting out the
criteria for liability, deductions and the like, and the various administrative and
machinery provisions necessary to make the imposition of tax effective (such as
those relating to returns and assessments, objections and appeals, anti-avoidance
provisions etc).

175 Permanent Trustee Australia Limited v Commr of State Revenue (Vic) 2004 ATC 4996, 5002–9 (Gleeson CJ,
Gummow, Hayne, Callinan and Heydon JJ).
176 O’Meara v FC of T 2003 ATC 4406, 4408 (Hely J); State Chamber of Commerce and Industry v Commonwealth 87
ATC 4745; (1987) 163 CLR 329.
177 Permanent Trustee Australia Limited v Commr of State Revenue (Vic) 2004 ATC 4996, 5008–9.
178 Buchanan v Commonwealth (1913) 16 CLR 315, 328.
179 Air Calédonie International v Commonwealth (1988) 165 CLR 462; Australian Tape Manufacturers Association v
Commonwealth (1993) 176 CLR 480.
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However, this legislative dichotomy is conservative, and many matters traditionally
contained in Assessment Acts could legitimately be dealt with in the Rating Act itself.180
Laws imposing taxation shall deal only with one subject of taxation

The second limb of s 55 precludes a law imposing taxation (other than a customs or excise
law) from dealing with more than ‘one subject of taxation’. This is intended to prevent
the House of Representatives from presenting the Senate with a single Bill containing a
number of separate taxes (some being acceptable to the Senate and others not), and thus
forcing the Senate to pass all the taxes if it wishes to pass any of them.181
The test of whether a law deals with more than one subject of taxation is ‘whether a
general consideration of the law reveals on the basis of common understanding and general
conceptions, rather than … any analytical or logical classification’,182 two or more subjects
of taxation broadly ‘distinguishable from one another’.183 That is, the test is whether—
looking at political relations rather than economic consequences or operation on legal
rights—the parliament has chosen to tax ‘a single unit rather than a collection of matters
necessarily distinct and separate’.184
This test gives the concept of a ‘subject of taxation’ a broad operation. Thus, in O’Meara
v FC of T,185 Hely J rejected the taxpayer’s argument that the GST dealt with more than
one subject of taxation (both goods and services), characterising the GST instead as a law
dealing with a single subject of taxation, namely ‘final private consumption in Australia’. 186

Section 90: Duties of customs and excise
The Commonwealth parliament has clear power under s 51(ii) to impose duties of excise,
customs and bounties on the production or export of goods. The effect of s 90 therefore
is not to confer legislative power on the Commonwealth, but rather to prohibit the states
from imposing such duties.187
Section 90 is a crucial provision, because it defines the limits of state taxation powers
in a key revenue-generating area, and therefore plays an important role in determining
the federal–state financial balance. The broad interpretation of s 90 generally applied
by the High Court has expanded the Commonwealth’s exclusive taxing power, and
correspondingly limited the effective scope of states’ taxing powers, the amount of revenue
which they can generate and, thus, the degree of their economic independence.

180 Northern Suburbs General Cemetery Reserve Trust v Commonwealth 93 ATC 4118; (1993) 176 CLR 555; Austin v
Commonwealth 2003 ATC 4042, 4082; Permanent Trustee Australia Limited v Commr of State Revenue (Vic) 2004
ATC 4996, 5004–5, 5007–9. See ¶1-580.
181 Resch v FC of T (1942) 66 CLR 198, 222–3.
182 Austin v Commonwealth 2003 ATC 4042, [190] (Gaudron, Gummow and Hayne JJ).
183 MacCormick v FC of T 84 ATC 4230, 4244 (Brennan J).
184 Austin v Commonwealth 2003 ATC 4042, [190]–[192] (Gaudron, Gummow and Hayne JJ).
185 2003 ATC 4406 (Fed Ct).
186 Ibid 4409–10. For similar reasons, the FBT legislation has been held not to offend s 55: State Chamber of Commerce
and Industry v Commonwealth 87 ATC 4745.
187 Capital Duplicators Pty Ltd v Australian Capital Territory (No 1) (1992) 177 CLR 248.
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Defining a duty of excise

A duty of ‘excise’ has been described as ‘a tax directly related to goods, imposed on some
step in their production or distribution before they reach the consumer’: Mutual Pools &
Staff Pty Ltd v FC of T.188
In Ha v New South Wales,189 a majority of the High Court held that a state levy on
retail tobacco sales by two duty-free stores was a duty of excise. In reaching this conclusion,
the majority applied the factors identified by Brennan CJ and McHugh J in Philip Morris
v Commr of Business Franchises (Vic):190
(1) there was close proximity between the licence period and the period in respect of
which the tax is calculated
(2) the licence period was short

(3) the tax imposed was large and was borne once only in the course of distribution, and
(4) it exhibited a revenue-raising rather than regulatory purpose.

The effect of the decision in Ha was to widen the concept of a duty of excise, and thus
‘significantly erode the tax base and financial autonomy of the States [by narrowing] the
scope for the introduction of new State taxes’.191
It is clear that a s 90 duty of excise may be imposed on the production, manufacture,
sale or distribution of goods. Thus a sales tax, as well as a value added tax such as the
Australian GST, could be a duty of excise.192
While it has been held in several cases that a licence fee imposed under a regulatory
regime as a prerequisite to carrying on a business is not an excise duty,193 in Capital
Duplicators Pty Ltd v Australian Capital Territory (No 2) the majority of the High Court
made it clear that a levy described as a licence fee may still be a duty of excise if it is
really ‘directed to … raising … revenue rather than to the creation of a regulatory regime
designed to protect the public’.194

Section 96: The grants power
Under s 96, the Commonwealth parliament ‘may grant financial assistance to any state on
such terms and conditions as the Parliament thinks fit’. These conditions are not limited to
financial matters, nor to areas in respect of which the Commonwealth itself has legislative

188 92 ATC 4016, 4017 (Mason CJ, Brennan and McHugh JJ); Commr for ACT Revenue v Kithock Pty Ltd 2000
ATC 4559.
189 97 ATC 4674.
190 (1989) 167 CLR 399, 463 (Brennan CJ); 501 (McHugh J).
191 Sir Harry Gibbs, ‘The tax system: Seriously wrong in principle’ (1993) 28(1) Taxation In Australia 31, 36; N
Halliday, ‘Ha v State of New South Wales; Walter Hammond & Associates v State of New South Wales’ (1998) 20 Sydney
Law Review 158.
192 G Williams, ‘New battles over state taxation—A state GST?’ (1997) 17 CCH Tax Week [225]; Commr ACT Revenue
v Kithock Pty Limited 2000 ATC 4559, 4563–5 (Spender, Mathews and Sundberg JJ).
193 See Hughes & Vale Pty Ltd v New South Wales (No 1) (1953) 87 CLR 49.
194 93 ATC 5053, 5062; Queanbeyan City Council v ACTEW Corporation Ltd [2010] FCAFC 124.
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powers; and they are also not subject to the prohibition on discrimination/preference
which applies to ss 51(ii) and 99.
It would seem that the only restrictions on the s 96 power are that any action required
of the state government must be within its constitutional capacity; the state cannot be
compelled to take the Commonwealth grant, or to observe the conditions; and the
exercise of the s 96 power must not be ‘merely colourable’—that is, an attempt by the
Commonwealth to evade a constitutional limitation on its legislative powers.
Traditionally, over half the Commonwealth grants made to the states have been
through s 96 ‘tied grants’ made on the condition that they are used for specified purposes
(eg roads, hospitals and the like). To the extent that a grant is conditional on the use of
the funds for purposes of legitimate concern to the Commonwealth, the fiscal balance
between state and Commonwealth is not disturbed. However, commentators have argued
that where grants are made conditional on a state taking action in an area solely within the
state’s legislative power (ie outside the Commonwealth’s legislative power):
The power of the States to control their own affairs is seriously diminished, and the State
Governments are rendered less accountable … The system leads to a lack of efficiency.
Forward financial planning is made difficult for the States by uncertainty as to the
amount of future grants. What is perhaps worse, from a national point of view, is that
the ability of the Commonwealth to pursue policies in matters which are strictly of State
concern has resulted in an expensive duplication of bureaucracies195

Overall, ‘the practical effect [of s 96] … has been that in the revenue field the
Commonwealth has established an overlordship’196 (see ¶1-620).

Section 114: Tax on state/Commonwealth property
Under s 114, the states are prohibited from imposing tax on property of any kind
belonging to the Commonwealth without the Commonwealth’s consent,197 and similarly
the Commonwealth is not to impose tax on property of any kind belonging to a state.198
In DFC of T v State Bank of New South Wales,199 the High Court held that, in order
to attract the s 114 immunity, it is not necessary that the entity in question represent
the Crown in right of a state (or the Commonwealth as the case may be), as the terms
‘are wide enough to denote a corporation which is an agency or instrumentality of the
Commonwealth or a State’.200

195 Sir Harry Gibbs, ‘The need for taxation reform’ (1993) 10(1) Australian Tax Forum 1, 11–12.
196 Former Prime Minister Sir Robert Menzies, quoted in PH Lane, The Australian Federal System (Law Book
Company, 1979) 853.
197 Paliflex Pty Ltd v Chief Commr of State Revenue (NSW) 2002 ATC 4124.
198 Section 114 has been described as a ‘particular instance, covered by express prohibition, of federal taxation
inconsistent with the federal nature of the Constitution’: Austin v Commonwealth 2003 ATC 4042, 4053
(Gleeson CJ).
199 92 ATC 4079.
200 Ibid, 4083; SGH v FC of T 2002 ATC 4366 (Gleeson CJ, Gaudron, McHugh and Hayne JJ).
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In Queensland v Commonwealth,201 the High Court denied the protection of s 114 to
the state of Queensland in respect of FBT levied on the use by state employees of motor
vehicles and dwelling houses owned by the state, because:
the tax … is not imposed on the ownership or holding of the car by the State as employer
or on its possession or use of the car. Nor is it imposed on the disposition by the State
of any interest in its property. The tax is imposed because the employer provides the
employee with a benefit in connexion with his employment.

Section 114 has been used successfully on a number of occasions by state authorities
to protect them from Commonwealth taxes; for example, in the State Bank of New South
Wales case202 (bank exempt from sales tax on printed material for the bank’s own use) and
South Australia v Commonwealth203 (state superannuation body exempt from CGT—but
not ‘ordinary’ income tax—on disposals of property).
While it is usually state bodies that have sought shelter from the Commonwealth
under s 114, the Commonwealth or its bodies have sometimes sought protection under
this section from state taxes—with mixed results.204

[¶1-580] Wide effective reach of Commonwealth taxation power
The above discussion (at ¶1-550 to ¶1-560) of the limitations on the s 51(ii) power might
suggest that the Commonwealth government’s taxing power is relatively narrow. However,
there are four factors whose combined operation significantly expands the effective scope
of the Commonwealth’s taxing power.
(1) The only legal limits on the Commonwealth’s legislative power to impose taxation
are those prescribed by the Constitution itself.

Provided a tax observes the constitutional boundaries, the power given by s 51(ii) is
in practice restricted more by political than by legal constraints: ‘[under s 51(ii)] the
Parliament has, prima facie, power to tax whom it chooses … exempt whom it chooses …
[and] impose such conditions as to liability or as to exemptions as it chooses’.205
(2) The introductory phrase in s 51 gives the Commonwealth parliament a wide power
to make laws ‘with respect to’ taxation.

In Bennett & Dix v Higgins, Le Mere J noted that ‘the phrase “in respect of ” has been said
to have the widest possible meaning of any expression intended to convey some connection
or relation between two subject-matters’.206

201 87 ATC 4029, 4041; (1987) 162 CLR 74, 98–9 (Mason, Brennan and Deane JJ).
202 DFC of T v State Bank of New South Wales 92 ATC 4079.
203 92 ATC 4066.
204 Superannuation Fund Investment Trust v Commr of Stamps (SA) 79 ATC 4429; Superannuation Fund Investment Trust
v Commr of Stamps (SA) (No 2) 80 ATC 4392; Allders International v Commr of State Revenue (Vic) 96 ATC 5135.
205 Fairfax v FC of T (1965) 114 CLR 1, 16 (Taylor J), 12–13 (Kitto J); Northern Suburbs General Cemetery Reserve Trust
v Commonwealth 93 ATC 4118; (1993) 176 CLR 555; Austin v Commonwealth 2003 ATC 4042, 4046.
206 2006 ATC 4041, 4046–7.
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Under this power, a s 51(ii) law can validly not only impose taxation directly, but
may also deal with necessary ancillary matters, such as rules for returns and assessments,
imposing penalties for the making of false returns,207 the collection and recovery of the
tax,208 the creation and staffing of an administrative tribunal to hear disputes,209 requiring
reporting of cash transactions to prevent tax evasion,210 and a variety of other matters
exhibiting only a ‘relevance to or connection with’ taxation as such.211
(3) The incidental powers.

The Commonwealth’s legislative powers in s 51 are further expanded by two ‘incidental’
powers:
•
•

an implied incidental power arising from the common law principle that the grant of
a power inherently also gives power to do all things properly necessary to make that
power effective,212 and

an express incidental power in s 51(xxxix), which gives parliament power to make laws
with respect to matters incidental to the execution of any of its legislative powers.

In practical terms, the express incidental power seems to add little to the implied power.213

(4) In characterising laws for constitutional purposes, the High Court has generally
taken the view that a law must be characterised by reference to its direct legal effect,
regardless of any indirect economic, social or political results.
This is the case even where the law’s primary aim is to achieve these non-legal results (see
¶1-560).
Thus, in South Australia v Commonwealth (the ‘First Uniform Tax Case’), Latham CJ
stated that:
… the validity of legislation is not to be determined by the motives or the ‘ultimate end’
of a statute …
The true nature of a law is to be ascertained by examining its terms and, speaking
generally, ascertaining what it does in relation to duties, rights or powers which it
creates, abolishes or regulates … Even though an indirect consequence of an Act, which
consequence could not be directly achieved by the legislature, is contemplated and
desired by parliament, that fact is not relevant to the validity of the Act.214

207 R v Kidman (1915) 20 CLR 425, 449–50; DFC of T v Fontana 88 ATC 4751.
208 Bank of New South Wales v Commonwealth (1948) 76 CLR 1; Keris Pty Ltd v DFC of T 2015 ATC ¶20-545, [45]
(Siopsis J).
209 Shell Co of Australia Ltd v FC of T (1930) 44 CLR 530.
210 Leask v Commonwealth 96 ATC 5071, 5099–100; (1996) 187 CLR 579, 637–8.
211 Grannall v Marrickville Margarine Pty Ltd (1955) 93 CLR 55, 77 (Dixon CJ). However, in Leask, ibid, Kirby J
cautioned that this did not mean that ‘any law which might make the task of tax gathering easier would necessarily
fall within … s 51(ii)’: 96 ATC 5071, 5100.
212 D’Emden v Pedder (1904) 1 CLR 91, 110; Australian Boot Trade Employees’ Federation v Commonwealth (1954) 90
CLR 24, 43.
213 Victoria v Commonwealth (1957) 99 CLR 575, 614.
214 (1942) 65 CLR 373, 412, 424–5; cf Roy Morgan Research Pty Ltd v FC of T 2011 ATC ¶20-282, 12857 (Heydon J).
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This approach has enabled the Commonwealth government to use its taxation power
to achieve a wide range of indirect social, political and economic objectives. For example,
the High Court has upheld the validity of a scheme designed to encourage higher levels
of investment in Commonwealth securities by means of a law giving favoured taxation
treatment to superannuation funds whose investment portfolio included a prescribed
percentage of Commonwealth securities.215
It is true that the High Court has on occasion struck down a purported taxation
law on the basis that it is in substance a law on some other topic ‘disguised’ as a law with
respect to taxation. However, this has been the exception rather than the rule.216

Overall effect
The four factors outlined above have significantly expanded the Commonwealth
government’s law-making power in relation to taxation, and greatly strengthened the
position of the Commonwealth government by enabling it to extend its policies indirectly
into a wide range of areas over which it lacks direct legislative control.
Another key element in the dominance of the Commonwealth has been the operation
of s 109.

[¶1-595] Section 109: Commonwealth law prevails over an
inconsistent state law
In respect of all taxes (other than excise), the state and Commonwealth governments
have concurrent law-making power, so that it is possible that both parliaments may
inadvertently or intentionally pass taxation laws which are inconsistent and incompatible.
Because taxpayers could not comply with both laws in such circumstances, s 109 of the
Commonwealth Constitution provides that the Commonwealth law will override the
state law—but only to the extent of the inconsistency (i.e. the state law will not necessarily
be wholly invalid).217
The test most commonly applied for s 109 ‘inconsistency’ was established in Clyde
Engineering v Cowburn218 and requires an assessment of whether the Commonwealth law
is expressly or impliedly intended to ‘cover the field’.219 Thus, in Re Mazuran; Ex parte
DFC of T, 220 Jenkinson J held that a state Act which provided for payment of debts by
215 Fairfax v FC of T (1965) 114 CLR 1. Similarly, a progressive land tax arguably intended to prevent a person from
amassing or retaining large landholdings was held valid in Osborne v Commonwealth (1911) 12 CLR 321; see also
Northern Suburbs General Cemetery Reserve Trust v Commonwealth 93 ATC 4118; (1993) 176 CLR 555.
216 R v Barger (1908) 6 CLR 41.
217 Bell Group NV (in Liquidation) v Western Australia [2016] HCA 21; AMS v AIF (1999) 24 Fam LR 756, 763,
766–7, 808. However, if the state law is inherently invalid (eg ultra vires), there is nothing on which s 109 needs to
operate: Allders International Pty Ltd v Commr of State Revenue (Vic) 96 ATC 5135, 5161.
218 (1926) 37 CLR 466.
219 As to ‘direct’ tests for inconsistency, see D Meagher, A Simpson, J Stellios and F Wheler, Hanks Australian
Constitutional Law—Materials and Commentary (LexisNexis Butterworths, 10th ed, 2016) 570ff.
220 90 ATC 4814; DFC of T v Homewood 91 ATC 4633. Other tests for inconsistency are whether simultaneous
obedience to both state and Commonwealth laws is impossible; or whether one law removes a right or privilege
conferred by the other: Telstra Corporation Ltd v Worthing (1999) 197 CLR 61, 76–7.
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instalments could not override the recovery provisions of ITAA36 (which empowered
the Commissioner to recover the full amount as a lump sum). This aspect of the state Act
was inconsistent with the Commonwealth law, and thus (to that extent) the state law was
invalid.

[¶1-600] Removal of the states from the income tax field
At the time of Federation in 1900, the various states levied their own income taxes (see
¶1-050 to ¶1-070). The Commonwealth government introduced its first income tax Act
in 1915 and attempts were made to achieve uniformity in income tax laws throughout
Australia. However, by 1942 uniformity had been eroded through local amendments
to the various state Acts, and, allied with the pressing need for revenue to enable the
Commonwealth to sustain Australia’s effort in the Second World War, this prompted the
federal government to assume sole control over income tax.
The Commonwealth did not have the constitutional power to simply forbid the states
from levying their own income taxes. A more indirect (or devious) approach was needed—
an arrangement known as the ‘Uniform Tax Scheme’.221

Uniform Tax Scheme
In order to force the states out of the income tax field, the Commonwealth government in
1942 passed four complementary Acts, under which:

(1) a Commonwealth income tax was imposed Australia-wide at a substantial rate,
calculated to yield the same amount of income as the state and Commonwealth Acts
had together previously collected: Income Tax Act 1942
(2) taxpayers were required to pay the Commonwealth income tax before paying any
state income tax: Income Tax Assessment Act 1942

(3) the Commonwealth effectively agreed to reimburse to each state the amount which
they would have obtained from their own income taxes, but only if that state had not
levied an income tax in the prior year: States Grants (Income Tax Reimbursement) Act
1942, and
(4) state taxation officers were temporarily transferred to the Commonwealth’s
service: Income Tax (War-Time Arrangements) Act 1942.

The High Court in the First Uniform Tax Case222 upheld the validity of the scheme
on the basis of the Commonwealth’s powers under ss 51(ii) (taxation), 51(iv) (the defence
power) and 96 (tied grants) of the Constitution.
The crucial point, in the High Court’s view, was that the Commonwealth did not
attempt to prohibit the states as a matter of law from exercising their undoubted legislative
power to levy an income tax. Each state was still free—in theory at least—to impose
its own income tax. However, as a matter of harsh (political) reality, the inevitable and

221 Chief Justice Robert French, ‘Tax and the Constitution’, DG Hill Memorial Lecture, Canberra, 14 March
2012, 16–21.
222 South Australia v Commonwealth (1942) 65 CLR 373.
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intended result of the Commonwealth’s scheme was to make it politically and economically
impossible for any state to exercise its power to tax incomes.223
The effect of the High Court’s decision therefore was to force the states out of the
income tax field—not as a matter of legal mandate, but out of practical political reality.
Although the High Court subsequently held in the Second Uniform Tax Case that the
provision of the Income Tax Assessment Act 1942 which gave priority to the Commonwealth
tax (s 221(1)(a)) was invalid, the High Court nevertheless upheld the validity of the
balance of the Uniform Tax Scheme,224 and the states have not since re-entered the income
tax field.
The Fraser and Turnbull federal governments each put forward proposals for states
to raise their own income taxes, but in each case the states declined to do so (probably for
political reasons).

[¶1-620] Impact of the GST on Commonwealth–state tax relations
and the vertical fiscal imbalance
As noted at ¶1-570, the Commonwealth government’s exclusive collection of income tax
has resulted in a vertical fiscal imbalance (VFI), reflecting the financial dominance of the
Commonwealth over the states, which do not have access to taxes that generate such large
revenues.
With the introduction of the GST in July 2000, the Commonwealth and state
governments entered into arrangements,225 under which, among other things:
•
•

the Commonwealth government repealed its sales tax, and the states in return agreed
to repeal nine of their taxes226

the Commonwealth agreed to transfer the revenue raised by the GST to the states
in accordance with horizontal fiscal equalisation principles; that is, the GST is
distributed among the states in accordance with a formula intended to put states in
an equal fiscal position, recognising that some states have greater capacity to generate
other income (eg from mining activities) and have different costs structure (eg higher
wage levels),227 and

223 Ibid 416, 423–4.
224 Victoria v Commonwealth (the ‘Second Uniform Tax Case’) (1957) 99 CLR 575, 614, 625–6, 661–2.
225 COAG, Intergovernmental Agreement on the Reform of Commonwealth–State Financial Relations (25 June 1999).
226 Financial institutions duty; bank account debits tax; stamp duty (on marketable securities; business properties;
certain credit arrangements, instalment purchase and hiring arrangements; leases; mortgages, bonds, debentures
and other loan securities; cheques, bills of exchange and promissory notes); and bed taxes.
227 Productivity Commission, Horizontal Fiscal Equalisation, Report No 88, 15 May 2018, esp 27–37, suggested
replacing the current distribution formula with the ‘ETA’ (equalisation to the average of all states); the federal
government indicated that it hoped to come to a final agreement on transition to a new arrangement with the states
by the end of 2018: Treasury, ‘Government interim response to Productivity Commission inquiry into horizontal
fiscal equalisation’, 5 July 2018, https://treasury.gov.au/publication/p2018-308096/ (accessed 23 July 2018);
Commonwealth Grants Commission, Report on GST Revenue Sharing Relativities—2015 Review (2015) esp Vol
1: ‘Main Findings—Overview’ and ch 1; Budget 2016–17, Budget Paper No 3, ‘Part 3: General revenue assistance’.
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the Commonwealth undertook to maintain the GST base, and the GST rate at
10%—these elements can only be varied with the unanimous agreement of the states,
and the Commonwealth government’s endorsement and enabling legislation.

The fact that the revenue generated by the GST is transferred by the Commonwealth
to the states has given the states access to a ‘growth’ tax. The GST revenue has risen from
some $23,788 billion (14.5% of total federal tax collections) in 2000/01 to $60,022 billion
(16.7%) in 2016/17—though in recent years the GST has not generated the levels of
revenue expected (see ¶1-232).228
The transfer of GST revenues has arguably improved the states’ fiscal positions,
though it has not completely corrected the VFI and disputes continue on the fairness of
the distribution formula (see ¶27-000).229

228 B Carter, ‘GST distribution review’ (2013) 47(9) Taxation In Australia 560, 563; The Hon J Snelling, ‘State tax
reform and GST’ (2013) 49(7) Taxation In Australia 555, 555–6.
229 Carter, ibid 561–3; Snelling, ibid; M Butler, ‘State taxes reform: A practitioner’s viewpoint’ (2013) 47(9) Taxation In
Australia 567; P Mellor, ‘Reform of federalism: The GST and state income taxation’ (2008) 11(4) The Tax Specialist
272. Cf D Pinto and M Evans, ‘Returning income taxation revenue to the states: Back to the future’ (2018) 33(2)
Australian Tax Forum 379.
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