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USING ACCESS & JUSTICE
Legal Studies for VCE Units 1 & 2
Access & Justice Legal Studies for VCE Units 1 & 2 (13th edition) has been fully revised and updated to meet
the requirements of the VCE Legal Studies Study Design 2018–2022. It offers complete support for
teachers and students completing Units 1 & 2 of VCE Legal Studies.

Key features of the Student book
Legal toolkit
The legal toolkit at the front of the book is a stand-alone reference section for students that includes:

EXAMPLE QUES

TION FROM PAST

EXAMS

• tips for success assessment tasks
• advice on mastering legal citation
• information about careers in the law
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CHAPTER 1

To give yourself the best chance of doing well in VCE
Legal Studies exams, it’s important for you to become
familiar with types of questions that typically appear.
Like assessment tasks, exam questions assess your
understanding of key knowledge and key skills.
The only difference is that exams are completed
under
exam conditions.

A short video explaining
the structure of
Legal Studies exam
questions is provided
on your obook assess.
It gives you more tips
and examples of the
best ways to answer
questions and will
help you maximise
your chances of
performing well on
tests, assessment tasks
and exams!

• an overview of the structure
of the VCE Legal Studies
course
• a range of helpful study tips.

Source: ©VCAA

TIP 3 – Understand the structure of exam questions

Study tip

S1&2

answer.

ples.
tions and exam
s task words, defini
on VCE Legal Studie
Source 2 Comm

Legal Studies Exams

2005–2016

TOOLKIT

1.4

QUESTION COMPONENT

Quote or extract
Task word
Quantifying words

Study tip

Content words

It’s important to keep
an eye on the clock
during tests or exams
to make sure you have
enough time to answer
every question.

PURPOSE

This indicates the number of the question on
the exam paper
This indicates the total number of marks available
for the
question. The total marks available gives you
an idea of
how long to spend answering the question.
Exam questions often include statements (set
in quotation
marks) or extracts from key pieces of legislation.
Task words are words that tell you how to demonstrate
the knowledge you have learned
Quantifying words state the specific numbers
(i.e. quantities) of
examples or definitions you should provide in
your answer. They are
bolded for clarity. Follow quantifying words carefully
and provide
exactly what is asked.
Content words provide specific details and facts
for you to consider
in your answer (i.e. the context)

Source 3 Legal studies exam questions are
typically made

legal citation
it might result in certain
sections of the existing
acts being deleted or
amended, or other
sections added
Act of parliament
a law passed by
parliament, also known
as an Act of parliament
or legislation

up of tasks based on these items.

Question 13 (10 marks)
Discuss the ability of parliament to change the

law. In your answer,

provide one recent example of an individual
or group influencing

legislative change.

Question 1 (7 marks)

Source 4 It is
important to keep
an eye on the clock
during exams.

Nathan commences proceedings in the Magistrates’
Court against his employer and is seeking $90000

What is legal citation?
Legal citation is the system used to refer to
legal documents and
sources such as cases and Acts of parliament in
a consistent and
accurate way. The most commonly cited legal documents
are:
• Acts of parliament (also known as
statutes and
legislation)
• legal cases (also known as court decisions).
The following information will help you in reading
and understanding legal citations. It will also
help you
cite legal documents correctly in your coursework
and
assessment tasks.

Citing Acts of parliament

Acts of parliament (often called just ‘Acts’) are
laws made
by the various parliaments in Australia (i.e. state
and territory
parliaments and the Commonwealth Parliament)
and in other
countries around the world.
Acts of parliament generally feature the following
pieces of
information in this order:
• The name of the Act or statute – This is
the title that has been
given to the statute. It is always written in italics.

Example 1 – an Act made by the Victorian Parliament
the Victorian Parliament.

Crimes Act 1958 (Vic)

resources and more:
» Weblink XX
[Title TBC]

» assess quiz XX
Test your skills with
an auto-correcting
multiple-choice quiz.

Year

Parliament

Example 2 – an Act made by the Commonwe

This Act (i.e. the Competition and Consumer Act)

alth Parliament

was made in 2010 by the Commonwealth Parliament.

Competition and Consumer Act 2010 (Cth)
Title

Year

ACCESS & JUSTICE

00_FIL_AJ_SB12_13e_10325_TXT_SI.indd 8

Parliament

RIGHTS AND JUSTICE
CHAPTER 1

viii

Source 1 Legal citation is a
system designed help people
cite (i.e. refer to) specific laws

and legal cases in a consistent
• The year that it was made by parliament
– This is also written and accurate way.
in italics.
• The parliament that passed it – This
will be either a state or territory parliament,
or the
Commonwealth Parliament. The name of the parliament
is never written in full; instead, abbreviations
for each parliament are used (e.g. Vic or Cth).

Title

» Worksheet XX
[Title TBC]

UNIT 3

MASTERING LEGAL CITATION

This Act (i.e. the Crimes Act) was made in 1958 by

From ©VCAA Legal Studies Exam, 2016

Check your obook assess for these additional

16

in damages.

a. Describe one purpose of damages.

» Student book
questions XX
[Title TBC]

am
4/10/2017 10:40

As you work your way through the VCE Legal Studies
course, you will be learning about many different
laws and legal cases. To be able to recognise laws
and legal cases, and to reference them in your
notes
and assessment tasks, you should master the basics
of legal citation.

Legal Studies exam questions typically contain
a defined set of items arranged in different orders.
Once you understand what each component
of the question is asking or telling you, answering
the
question becomes much simpler. Source 3 explains
the most common items that make up exam questions
and Sources 4 provides some examples of these
in action.

Question number
Mark allocation

15

LEGAL TOOLKIT
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Chapter openers
Each chapter begins with a chapter opener that includes:
OUTCOME
By the end of Unit 2 – Area of Study 2 (i.e. Chapters 13
and 14), you should be able to explain key concepts
in the resolution of a civil dispute, and discuss the
principles of justice in relation to the resolution of civil
disputes and remedies.

KEY KNOWLEDGE
In the chapter, you will learn about:
• the principles of justice: fairness, equality and access

CHAPTER 13

an engaging and
relevant image
that links to
core content in
the chapter

• methods used to resolve a civil dispute such as
mediation, conciliation and arbitration
• institutions that resolve civil disputes such as
tribunals, ombudsmen and complaints bodies
• an overview of the role and civil jurisdictions of the
Victorian courts
• the role of the jury in a civil trial

REMEDIES

• the purposes of remedies
• types of remedies, such as damages and injunctions.

KEY SKILLS
By the end of this chapter, you should be able to:
• define and use legal terminology
• research, analyse and apply information in relation to
civil law and two recent civil cases
• describe the institutions that resolve civil disputes
• explain the role of the Victorian courts and juries in
civil cases
• discuss the principles of justice in relation to the
resolution of civil disputes and remedies

KEY LEGAL TERMS
access one of the principles of justice; access means that
all people should be able to understand their legal rights and
pursue their case
arbitration a method of dispute resolution in which an
independent person (known as an arbitrator) is appointed to
listen to both sides of a dispute and make a decision that is
legally binding on the parties. The decision is known as an
arbitral award
arbitrator the independent third party (i.e. person) appointed
to settle a dispute during arbitration; arbitrators have
specialised expertise in particular kinds of disputes between
the parties and make decisions that are legally binding on
them. The decision is known as an arbitral award

conciliation a method of dispute resolution which uses
an independent third party (i.e. the conciliator) to help the
disputing parties reach a resolution
conciliator the independent third party in a conciliation who
helps the parties reach an agreement that will end the dispute
between them. The conciliator can make suggestions and offer
advice to assist in finding a mutually acceptable resolution but
the parties reach the decision
damages the most common remedy in a civil claim; an
amount of money that the court (or tribunal) orders one party
to pay to another
equality one of the principles of justice; equality means
people should be equal before the law and have the same
opportunity to present their case as anyone else, without
advantage or disadvantage
fairness one of the principles of justice; fairness means
having fair processes and a fair hearing (e.g. the parties in a
legal case should have an opportunity to know the facts of the
case and have the opportunity to present their side of events;
and the pre-hearing and hearing (or trial) processes should be
fair and impartial)
injunction a remedy in the form of a court order to do
something or not to do something. An injunction is designed
to prevent a person doing harm (or further harm), or to rectify
some wrong

mediator an independent third party who does not interfere
or persuade but helps the parties in a mediation as they try
reach a settlement of the matter
remedy a term used to describe any order made by a court
designed to address a civil wrong or breach. A remedy should
provide a legal solution for the plaintiff for a breach of the civil
law by the defendant and (as much as possible) restore the
plaintiff to their original position prior to the breach of their
rights

KEY LEGAL CASES

A list of key legal cases covered in this chapter is
provided on pages vi–vii.

E

Clear topic-based approach
Content is sequenced in structured
topics that are aligned to the Study
Design. Each topic contains the
following elements:

13.8

THE ROLE OF THE JURY IN A CIVIL TRIAL

As discussed in Chapter 11, the jury system is a trial by peers.
The jury must listen to all the evidence and
make a decision based on the facts. In a civil case the jury
considers the evidence having regard to the law
that is explained to them by the judge, and decides who is
in the wrong.

When is a jury used in civil trials?

M

Unlike some criminal cases, there is no automatic right
to a jury in a civil trial. For example:
• in the Magistrates’ Court, and in appeal cases, there is
no jury
• in the County Court and the Supreme Court, a jury is
optional. If either party wants a jury, then they
must request a jury trial. They must also pay the fees associated
with it (though a judge is able to still
order that the trial be by judge alone).
It is also possible for the judge to require a jury for a civil
trial. If this is the case, the state will pay for
the jury. It is not common for a judge to request a jury trial.
Civil jury trials are rare, largely because of the fees involved,
and often because civil trials are so
complex that parties will elect to have a trial by judge
alone. Juries, however, are sometimes used in
defamation cases. In the legal case below, a jury was requested
by the plaintiffs.

LEGAL

CASE

SA

Legal case
Relevant legal cases with accompanying
legal citation provide real-world
examples of the law in action.

Going further
Additional background
information and opportunities
for extension are clearly
identified in text and support
students who want to gain a
richer understanding of the
subject
matter.
Composition of a civil
trial

tribunal a dispute resolution body that resolves civil disputes
and is intended to be a less costly, more informal and faster
way to resolve disputes than courts

PL
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• a summary of outcomes, key
knowledge and key skills dot
points from the VCE Legal
Studies Study Design
2018–2022
• a list of key legal terms that
appear in the chapter
(with supporting definitions)
• a list of key legal cases that
appear in the chapter.

complaints body an organisation established by parliament
to resolve formal grievances (i.e. complaints) made by an
individual about the conduct of another party

mediation a method of dispute resolution, using an
independent third party (the mediator) to help the disputing
parties reach a resolution

• discuss the ability of remedies to achieve their
purposes.

Source 1 A remedy is an order made by a court (or tribunal) to address a civil wrong. In civil cases,
remedies are designed to provide the plaintiff with a legal solution to a breach of civil law by the defendant.
The most common remedy is known as damages (i.e. an amount of money that a court or tribunal orders
one party to pay to another). In April 2016, a US judge ordered BP to pay US$20 billion dollars in damages
for the 2010 Deepwater Horizon oil spill that took place in the Gulf of Mexico. In this chapter you will learn
about a range of methods used to resolve civil disputes as well as the purposes and types of remedies.

civil law an area of law that defines the rights and
responsibilities of individuals, groups and organisations in
society and regulates private disputes (as opposed to criminal
law)

Jury trial despite complex issues in the case

Humphris v Connecteast Nominee Company Pty Ltd (No
2) [2016] VSC 419
(27 July 2016)

In this case, the plaintiffs requested that the mode
of trial be by judge and jury. The claim
brought by the plaintiffs related to negligence and nuisance
caused by EastLink (a toll road in
Melbourne’s eastern suburbs). The plaintiffs in the case
were self-represented.
The defendants sought an order that
the trial be heard by a judge alone. The
defendants referred to the complex issues
of law and fact, the large volumes of written
material that needed to be considered, and
the length of time and resources that would
be spent if the jury needed to be discharged.
Associate Justice Daly of the Supreme
Court, ‘with some hesitation’, dismissed the
defendants’ application. She decided she
would not lightly interfere with the right of a
self-represented party to a trial by jury. Her
Honour referred to the fact that previous jury
trials were able to deal with complex and
detailed evidence.

4/10/2017 11:16 am

There are six jurors in a civil jury in the County Court and
the Supreme Court. Each juror is randomly
selected from the Victorian electoral roll. Up to two extra
jurors can be selected if the trial is expected to
be lengthy, though two jurors will be discharged once it comes
to deliberating. This means only six jurors
will be involved in deciding the verdict.

→ GOING FURTHER
Jury challenges
The parties have some influence over the composition
of the jury. They can do this by challenging
some of the jurors before they are empanelled. The
plaintiff and the defendant are entitled to a
limited number of peremptory challenges each. Peremptory
challenges are challenges without
a reason. A peremptory challenge in a civil trial is made
by striking the name or number of the
potential juror from the list of persons to be selected to
serve on the jury. There can be an unlimited
number of challenges for cause; that is, challenges with
a reason.

Role of the civil jury
The role of a civil jury is to consider the facts of the case and
decide who is most likely in the wrong. Their
decision is made on the balance of probabilities. If a unanimous
verdict cannot be reached (i.e. one
in which all six jurors agree), then a majority verdict of
up to five out of six will be accepted. If present,
a civil jury may also be required to decide on the amount
of damages to be awarded. In defamation cases,
only a judge can decide the amount of damages.
Jurors are not required to give reasons for their decision (unlike
a judge or magistrate). Therefore, the
parties will not know the basis upon which the jurors have
decided, or even know whether the jurors have
understood the evidence, the legal issues, or the submissions
made by the parties.
Like criminal juries, there are obligations on civil juries in
relation to gathering research and evidence.
Penalties apply to jurors who make enquiries for the purposes
of obtaining information about anything
related to the trial (for example, using the Internet to search
for information, or viewing or inspecting a
place that is relevant to the trial).
In conducting their role, juries are seen to ensure justice
is administered in line with community
standards, rather than in line with the views of a small number
of people (that is, judges). The use of the
jury system also enables the community to participate in the
administration of justice, which can enhance
the confidence of the community that justice is being achieved.
The jury system also seeks to uphold equality and impartiality.
It does this by ensuring that jury
members have no knowledge of a party or a witness, have
no biases or preconceived notions, and are
able to make a decision based on facts, and not based on
any biased views that may be held by them.
The following legal case is an example of a negligence case
that was heard by a jury.

Man arrested over
Grimmer in 1970

Pepper spray and

murder of Cheryl

UNIT 2

.indd 326-327
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Questioning
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arrests at Moomba

the abduction and

majority verdict
all but one of the
members of the jury
agree with the decision

Key legal terms
Key legal terms are clearly identified
in text the first time they appear
in each chapter. Definitions are
provided in the margin to support
student understanding. All key
terms also appear in the glossary at
the end of the book.
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Study tip
Targeted study tips
are provided in the CASE
DY
margin where relevant.STU
These are designed to
explicitly help students
to achieve better results
on school-based and
external assessment
tasks.

unanimous verdict
a verdict or decision
where all the jury
members are in
agreement and decide
the same way (e.g. they
all agree the accused
is guilty)

In the news
Relevant and recent
media articles are
provided to show realworld applications of
concepts being studied.
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9.5

WORK: PAY AND CONDITIONS

Agreement
It is possible for an employee to be covered
not by an award, but by an agreement.
Two types of
agreements are:
• an enterprise agreement
• an individual contract.

Workplace laws are essential to the
employers and to the
operation of businesses. They protect the
rights of employees
in the workplace. Many legal issues can
arise from employment
situations and can involve issues such as:
• underpayment of workers
• workplace safety
•

bullying

•

discrimination and harassment.

Enterprise agreements
An enterprise agreement is an agreement
about wages and conditions between an
employer and two
or more employees. For this reason, enterprise
agreements are also commonly known
as collective
agreements. Enterprise agreements effectively
replace an award that is in place and create
an enforceable
set of terms and conditions of employment
that covers those employees. The wages
set out in the
collective agreement must not be below
the award wages, and are usually higher
than
those wages. The
collective agreement must be approved
by, and registered with, the Fair Work Commission
so that it is
publicly available and searchable.

The workplace is governed by various federal
and state laws,
which are designed to ensure the safety
of employees and to
promote harmonious and cooperative work
environments. Many
of these laws establish minimum requirements
that employers
must abide by in relation to an employee’s
pay
and
conditions.
Source 1 Young workers often need greater
protection in
In Australia, the main law that governs pay
and work conditions
relation to workplace pay and conditions
because they are
is the Fair Work Act 2009 (Cth). This and
underpaid more often than older workers.
associated laws set out
what employees should be paid, and what
work conditions they
are entitled to (e.g. annual leave, sick leave,
award
working hours and lunch breaks). Most employees
are covered
the minimum wages
by the Fair Work Act; one exception is employees
who are employed by a state body such
and conditions that
as a state
electricity body.

an employer is legally
required to pay a
worker for a particular
job or occupation

Example
Hypothetical situations that
raise legal points for discussion
are provided to stimulate
discussion and illustrate how
laws work in different contexts.

Fair Work Ombudsman
a statutory body that
promotes harmonious,
productive and
cooperative workplaces,
investigates workplace
complaints and ensures
compliance with
Australia’s workplace
laws

Individual contracts
An individual contract is an agreement directly
between an employer and the employee.
Each contract
is negotiated between the two parties and
sets out the pay and conditions of the employee.
The wages
again must not be below the award wages.
The contract does not need to be approved
by or registered
by the Fair Work Commision. Individual
contracts are popular with private sector
companies such as
accountancy firms and law firms.
AWARD

Pay and conditions in Australia

Under current laws, a person’s pay can be

determined by an award or an agreement

and conditions.

An award is often seen as a ‘safety net’,
because wages cannot fall below the amount
set out in the
award. The Fair Work Ombudsman, a government
body which has online information for employers
and
employees, allows people to find out what
their minimum wage is.
The minimum wages are reviewed annually
by an expert panel of the Fair Work Commission.
The underpayment of staff can significantly
affect employer–employee relationships
as
well as the
reputation of the organisation.

EXAMPLE

Fast food award

Sets the minimum wage

Between employer and
group of employees

Between employer and
employee

No need for contract

Approved and registered with
Fair Work Commission

No need to be approved
or registered with
Fair Work Commission

Source 2 The three main types of ways
that a person’s

UNIT 1

pay is set.

Work conditions

EXTRACT

Fair Work Act 2009 (Cth)

Section 61 The National Emplyment Standards

GUILT AND LIABILITY

plaintiff
(in civil disputes) the
party who makes a
legal claim against
another person (i.e. the
defendant) in court

In society, disputes are common. The interaction between different people, groups and organisations can
often result in civil law being broken, or rights being infringed. These everyday events often result in civil
disputes that need to be resolved.
If a person’s rights have been infringed, that person may be able to take action against the person they
believe has done them wrong.
In civil law:

When a civil dispute is resolved, people expect that justice will be achieved. In Chapter 11 you
considered the principles of justice in relation to criminal cases. The principles of justice also apply to
civil disputes, and can be used to determine whether justice has been achieved in the civil justice system,
or in the resolution of a civil dispute.
In this chapter you will look at the ways that civil disputes are resolved. You will explore:
• methods used to resolve civil disputes
• the role of tribunals, ombudsmen and complaints bodies in resolving disputes

STUDY
defendant
(in a civil case) a
party who is alleged
to have breached
a civil law and who
is being sued by a
plaintiff

• the role and civil jurisdictions of the Victorian courts
• the roles of the jury in a civil trial

The plaintiff has the burden of proof in civil disputes, and may be able to use a variety of dispute
resolution bodies to be compensated for the infringement of civil law.
A plaintiff and a defendant can be a human being, a company or an association. That is, companies
and associations are entitled to certain rights, and owe certain obligations, and so can sue and be sued. An
example of a company being sued is provided in the case study below.

In March 2017, the Herald Sun reported that fitter and turner Lliam Edwin Anstey-Sprigg had
issued a claim in the Supreme Court of Victoria against the Creature Technology Company.
It is alleged that Mr Anstey-Sprigg was injured in 2011 when he was required to move
King Kong with a rope at a workshop while he was employed at the company. He claims he
has suffered back injuries, pain, suffering and depression, and has been unable to undertake
suitable work since 2013. He claims that Creature Technology Company was negligent, and is
seeking damages (i.e. an amount of money) from the company.

burden of proof
the obligation (i.e.
responsibility) of
a party to prove a
case. The burden of
proof usually rests
with the party who
initiates the action
(i.e. the plaintiff in
a civil dispute and
the prosecution in a
criminal case)

13.1

CHECK YOUR LEARNING

Define and explain

Analyse and evaluate

1 What are the names given to the two parties in a civil
dispute?
2 What does it mean to sue somebody?

4 You are on the train on your way back from a school
excursion and you overhear two people talking about
civil disputes.
The two people both work at the same company
which is being sued by a colleague of theirs. This
colleague is suing for being discriminated against based
on their religious preferences.
You overhear the two people agreeing that a
company should not be able to be sued, and that
people with claims against companies should not be
able to take action against those companies as it can
affect business and other colleagues.
As a class, discuss the benefits and downsides of
people being able to sue companies.

Synthesise and apply
3 Read the case study ‘King Kong features in Supreme
Court claim’.
a Who is the plaintiff and who is the defendant in this
case?
b What is the claim that is being made?
c What loss or harm does the plaintiff claim he has
suffered?
d What sort of claim is this (e.g. negligence,
defamation, contract)?

Check your obook assess for these additional resources and more:
» Video tutorial
» Student book
questions
Introduction to Chapter
13.1 Check your learning
13

damages
the most common
remedy in a civil
claim; an amount of
money that the court
(or tribunal) orders
one party to pay to
another

UNIT 2

SANCTIONS, REMEDIES AND RIGHTS

M

Source 1 The Melbourne production of King Kong resulted in a claim in the Supreme Court of Victoria.
The Herald Sun has reported that a worker claims he was injured pulling the giant puppet with a rope.
In this chapter you will explore how disputes such as this are resolved.

SA
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» Going further
Can children sue and be
sued?

CHAPTER 13

Links to supporting digital resources on obook assess
Links to a range of supporting digital resources appear
at the end of every topic. These include links to videos,
worksheets, interactive quizzes, revision notes and weblinks.
406

Did you know?
A child under the age
of 18 can sue another
through a litigation
guardian, often known
as a ‘next friend’. This
is usually a parent or
guardian. Children can
also be sued.

• remedies and their purposes.
The purpose of these topics is so that you can develop an appreciation of how civil disputes can be
resolved, and the effectiveness of dispute resolution bodies and remedies.

• the plaintiff is the person who commences a civil action
• the defendant is the person who is being sued.

King Kong features in Supreme Court claim

CASE
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REMEDIES

Did you know?
Interesting, quirky or fun facts
about the law are provided to
engage students and bring content
to life.
4/10/2017 11:07 am

E

Case study
Recent
examples
and scenarios
show how key
legal concepts
are applied
in real life
situations.

INTRODUCTION TO REMEDIES

civil law
an area of law that
defines the rights and
responsibilities of
individuals, groups and
organisations in society
and regulates private
disputes (as opposed to
criminal law)

OTHER AREAS OF CIVIL LAW

278-279

PL

13.1

National Employment
Standards (NES)
a set if 10 conditions
(i.e. minimum
entitlements)of
all workers (i.e.
employees) protected
by Commonwealth
legislation

• Maximum weekly hours of work –
38 hours per week, plus reasonable
additional hours.
• Requests for flexible working arrangements
– an entitlement for certain employees
to request flexible working arrangements.

CHAPTER 9
09_FIL_AJ_SB12_13e_10325_TXT_3pp.indd

Extract
Extracts
from relevant
legislation, acts,
reports, speeches
and websites
support learning.

INDIVIDUAL CONTRACT

The Fair Work Act established 10 National
Employment Standards (NES). All employees
are entitled
to the minimum conditions set out in the
NES, which are considered to be a ‘safety
net’ to ensure that
employees are not taken advantage of. Set
out in the extract below are the 10 NES.

Anastassia, 16, has started working at
a local fish and chip shop as a casual
worker. She is paid
$9.50 an hour. She wants to know whether
she is getting the right pay. Anastassia
accesses the
Fair Work Ombudsman website and works
out she is covered by the Fast Food Industry
Award 2010.
She then finds out that she should actually
be getting paid $12.55 per hour, which
increases for
evening and weekend work and for public
holiday work.

278

ENTERPRISE AGREEMENT

Award
An award is a document which sets out the
wages that must be paid to a particular occupation
or industry.
The award will also set out what overtime
rates, penalties and allowances will be paid
to an employee and
the amount of leave the person will receive.

Fair Work Commission
an independent national
tribunal that has the
power to establish the
minimum wages and
employment conditions
for a particular job or
industry

enterprise agreement
an agreement or
contract about wages
and conditions between
two or more employees
and their employer
individual contract
an agreement between
an employee and their
employer relating
to wages and work
conditions (which is
legally binding and
enforceable at law)
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Check your learning
Structured questions and tasks
appear at the end of every topic.
These provide opportunities
for students to consolidate and
extend their understanding. They
are levelled under the following
headings to allow for differentiation:
• Define and explain
• Synthesise and apply
• Analyse and evaluate.

Chapter and unit review
Each chapter and unit wraps up with opportunities for review and revisions.
CHAPTER 15
REVIEW

Unit review
Unit assessment tasks
appear at the end of
Unit 3 and Unit 4. These
cover the key knowledge
dot points for the whole
Area of Study and are
structured in line with
a range of suggested
assessment tasks
covered in the VCE Legal
Studies Study Design.

UNIT 2
ASSESSMENT
TASKS

PRACTICE ASSESSMENT TASK
Unit 2 Area of Study 1

Crime and punishment
Alex is a 19-year-old man who has spent
time in the juvenile justice system. He has
an addiction to the drug methamphetamine,
also known as ice. Alex’s use of the drug
is so extensive that it costs him $500 per
day. In order to find that amount of money,
he planned on stalking people as they left
Crown Casino, taking their money as they
walked to their cars. Alex asked his mate,
Ben, to assist in the commission of this
offence. Ben is aged 20 years and is not a
drug user.
One night a middle-aged couple, Renee
and Tony, were walking along Clarendon
Street at 10 pm when Alex emerged from
the shadows, produced a flick knife and
demanded money. Renee escaped and ran

down the street in the direction of Ben, who
was waiting, armed with his knife. Fortunately
for Renee, a taxi drove into a driveway in
front of her and she screamed for help. Ben
remained in the shadows, unnoticed.
After Alex managed to grab Tony’s
wallet, he ran towards the Melbourne
Convention and Exhibition Centre, where
he has earlier parked a stolen car. He
headed towards Kings Way. Such was
Alex’s speed that his car swerved onto the
wrong side of the road, where he struck
and killed a cyclist who was riding without
lights or a helmet.
When presented at court, Alex pleaded
not guilty to all charges. He has eight prior
convictions, all for property offences.

Practice assessment task questions
1 In this case, Alex has pleaded not guilty
to all charges. If he is eventually found
guilty how might this affect the sentence
that he receives?
(5 marks)
2 Describe two powers that each of the
following bodies has, and two rights that
Alex will have when dealing with these
bodies.
a Victoria Police
b Corrections Victoria
(8 marks)
3 Outline the original and appellate
jurisdiction of two courts that may be or
were involved in this case.
(10 marks)
4 a For each of the two crimes that you
have identified in this case study,
identity and explain two sanctions that
could be imposed.
(7 marks)
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RIGHTS
ANDRIGHTS
REMEDIESAND
SANCTIONS,REMEDIES
UNIT 22 SANCTIONS,
UNIT

b Discuss the appropriateness of
these sanctions for a case such as
this, making reference to factors
that would be taken into account in
sentencing.
(10 marks)
5 Imagine that you are the solicitor
representing Alex. Explain to Alex the
importance of the principles of justice as
they apply to criminal cases.
(10 marks)
ole of the jury in this case. In
6 Explain the role
your answer, discuss the extent to which
the jury ensures fairness and equality.
(8 marks)

Check your
obook assess for
these additional
resources and
more:
» Student book
questions
Ch 15 Review
» Revision notes
Ch 15
» assess quiz
Ch 15
Test your skills
with an autocorrecting
multiplechoice quiz
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7 Discusss the extent to which a therapeutic
justice approach to sentencing is
appropriate and available for Alex.
15_FIL_AJ_SB12_13e_10325_TXT_3pp.indd
(8 marks)
Total: 50 marks

Chapter review
REVISION QUESTIONS
A chapter review appears at the end of
every chapter and includes a chapter
summary, revision questions and a
practice assessment task.

CHAPTER SUMMARY

The way in which Australia protects rights
Possible reforms to the protection of
> Statute law
rights in Australia
> The Victorian Charter of Human Rights
> Adopt a statutory charter or bill
and Responsibilities
of rights
> Common law
> Amend legislation and systems
> The Australian Constitution
to provide increased protection to
The influence of international declarations
ASSESSMENT TASK > minority groups
PRACTICE
and treaties on the protection of rights in
Increase legal aid and assistance so
Australia
individuals can legally challenge an
of Study 2
Unit 2 Area
> following
follow.
Examplescase
alleged
the questions that
infringement of rights
of international
study and answer
Read the
treaties,
conventions and optional protocols
The Mabo case – a case study on the
adopted by Australian
protection of rights in Australia
and Manny
for Penny
trip awayCovenant
Horror
• International
> Eddie Mabo along with four other men
on Civil and
Political Rights (1966)
initiated a case for land rights against
Four days into the cruise, Manny started feeling
Penny works for a local supermarket on Wednesday
the Queensland Government (it had
• International Covenant on Economic,
unwell. Two days later, Penny began to feel unwell and
evenings and on weekends. She’s been working at the locus
standi). Mabo claimed customary
Social and Cultural Rights (1966)
started vomiting incessantly. It was later discovered
supermarket for over four years on a casual basis and ownership
of their ancestral lands
• Convention on the Rights of the
more than 80 per cent of the cruise passengers
gets paid by the hour.
on that
Murray
Island and challenged
Child (CRC), The Convention
the same or similar illness. The
been struck
had
best
her
with
cruise
a
for
left
Penny
the doctrine
On Thursday,
of terrabynullius and the
against Torture and Other Cruel,
started to play it down, suggesting
crew members
Penny
cruise,
principle
the
of
night
first
the
On
of sovereignty.
friend, Manny.
Inhuman or Degrading Treatment of
that one of the passengers had.
was some
> Thethere
their jobs – Manny also works
talked about
Supreme
and Manny
Courtvirus
of Queensland
Punishment
(CAT)
later overheard another crew member
Penny
However,
denied
Mabo’s
but in a different store to that of
claims.
at a supermarket,
• Convention
on the Elimination of All
the crew members were sick as well,
> Thementioning
a store in which one of the
High Courtthat
Penny. Manny
verdict
found that under
Formsmentioned
of Racial Discrimination
(CERD)
some of the seafood that
had discovered
theyIndigenous
and thatlaw,
Australian
other •
people have
Convention on the Elimination of
the dinner
passengers
thethese
to
given
been
had
rights
to
land,
and
that
she
that
out
rights on one of
found
had
Mia,
employees,
supermarket
All Forms
of Discrimination against
quality. and still
not good
was
existed
before
colonisation
underpaid. Manny then mentionedhadnights
seriously
was beingWomen
(CEDAW)
exist (native
title).
cruise was finally at an end, Penny tried
When the
what Mia was getting paid – more than what
to >Penny
Enforcement
of international treaties
> The to
basic
principles
early,
disembark
of but
the kept
Maboon getting pushed back
Mia is younger.
though
is, even
Pennyand
human
rights
decision
end of the queue by Andrew, the crew member.
to theare:
had an
and Manny
Penny
The
approach
adopted
byenjoyable
one othertime on the
• Our
who said ‘You just need
Andrew law
realtoproperty
queriedofwhy
Shesystem
she was getting looked
often felt
country
Penny
but in
cruise,
protecting
rights
accommodates
native
title to the end of the line’. She
Go back
to wait your turn.
member,
a particular crew
> by
over
Constitutional
charter
or bill Andrew.
of rightsAndrew • Native
Andrew turned to her and said,
and
him,be
title may
challenged
extinguished
was at the bar requesting
Penny when
ignored
> Statutory
bill ofshe
rights
where you came from.
wog. Go back
• It‘Listen
may beyou
extinguished
in atonumber
and
a condescending
at herbyinthe
would stare
drinks,
> Approach
adopted
United States–
She thinks that
horrified.
first.’ Penny
ofAussies
ways either
by the was
Crown
or by the
and refused
way,protected
threatening
rights are
via:to let Penny into a
telling him
she remembers
Indigenous
this because
Andrew said
people
themselves,
and
the movie
once to watch
theatre
• room
A constitutional
billaofmovie,
rightssaying
she embarked on the ship that
when
on theitfirst
• Where
hasday
been
extinguished
only found out the next
‘full’. Penny
theatre
• was
Structure
of the Constitution
Italian.
part
she was
there
may
(or
may
not)
be
a
right
to
only
were
there
from another passenger that
morning
• Implied rights
compensation
12 people in the theatre – less than half full.
• International conventions and
> Australians had conflicting views of
treaties
land rights
> Similarities and differences between
assessment task questions
Practice
the Australian and US approaches to
3 Identify the civil dispute that is best to be heard by
disputes referred to in
the three civil
1 Identify
the protection
of rights
the following dispute resolution body. Justify your
the above case study, and the likely plaintiff and
answer.
each.
in
defendant
a Supreme Court of Victoria
(6 marks)
2 Identify the type of claim that Penny is likely to have
for each dispute.
(3 marks)
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1 Explain how most rights are protected in Australia.
Provide one example to support your response.
(5 marks)
2 Outline the purpose of the Victorian Charter of
Human Rights and Responsibilities, and explain
one way the Charter aims to specifically protect the
rights of an accused.

(5 marks)
3 ‘Once the Australian Government signs an
international treaty the rights within the treaty are
protected by Australian law.’ Do you agree with this
statement? Give reasons for your response.
(4 marks)

PRACTICE ASSESSMENT TASK

4 Discuss the extent to which the courts can protect
individual rights.

(6 marks)
5 Explain how the rights of Australians are protected
by the Australian Constitution.

(6 marks)
6 Discuss whether or not Australia should have a
federal charter or bill of rights.

(6 marks)
7 ‘The US protects rights better than Australia, and
we
should therefore adopt their approach.’ Do you agree
with this statement? Discuss. In your answer, explain
two differences between the US and Australian
approach of protecting rights.
(10 marks)

Students should read the information at the beginning
of the chapter relating to the learning outcome, key
knowledge and key skills before attempting this assessment
task.
You have been asked to present at a local council function
about rights in Australia. The people attending the
function will be those who have recently become Australian
citizens. You have had a meeting with the mayor of
your local council, who has thought it would be a good
idea to provide our new citizens with an overview of rights
protection in Australia, but in particular rights that are
relevant to discrimination.
You are required to prepare the speech. It can be either
written, oral or in the form of multimedia using
whichever presentation tool you like. The speech must
address the following:

Practice assessment task questions

1 What are rights.

(5 marks)
2 What it means to be protected from discrimination.
(3 marks)

3 A brief explanation of sources of rights, including
common law, the Charter of Human Rights and
Responsibilities, statute law and the Australian
Constitution.

(4 marks)

4 Whether rights to be free from discrimination are
protected by common law, the Charter of Human
Rights and Responsibilities, statute law, the
Australian Constitution, or a combination of these
sources of law.

(7 marks
5 Whether Australia has signed any international
treaties or declarations which protect people from
discrimination, and if so, whether these have been

b Victorian Civil and Administrative Tribunal
c Fair Work Ombudsman

adopted by Australia. If they have been adopted by
Australia, you should explain how.
(7 marks)
6 A critique of the way Australia protects rights.
(8 marks)

7 How Australia compares to another country in
protecting rights against discrimination.
(6 marks)
8 Whether there are any ways we can improve the
protection of minority groups in Australia, as well as
people who have recently arrived in Australia.
(6 marks)
9 The role of Eddie Mabo in the recognition of
Australian and Torres Strait Islander peoples in
Australia, as well as their rights to land.
(8 marks)

(6 marks)
4 ‘There are two possible avenues of appeal from
VCAT, depending on who heard the case.’ Explain this
statement.
(3 marks)
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Key features of digital support
Access & Justice Legal Studies for VCE Units 1 & 2 is supported by a range of engaging and relevant
digital resources provided via obook assess.

Students receive:

laws
legal rules made by
a legal authority that
are enforceable by
the police and other
agencies
parliament
a formal assembly of
representatives of the
people that is elected by
the people and gathers
together to make laws
sanction
a penalty (e.g. a fine
or prison sentence)
imposed by a court on
a person guilty of a
criminal offence
Act of Parliament
a law made by
parliament; a bill which
has passed through
parliament and has
received royal assent
(also known as a
statute)
non-legal rules
laws made by private
individuals or groups in
society, such as parents
and schools, which are
not enforceable by the
courts

rule of law
the principle that
everyone in society is
bound by law and must
obey the law, and that
laws should be fair and
clear, so people are
willing and able to obey
them
government
the ruling authority
with power to govern,
formed by the political
party that holds
the majority in the
lower house in each
parliament. The
members of parliament
who belong to this
political party form the
government
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THE MEANING OF LAWS
In any society, primitive or complex, it is necessary to have rules that govern family, social, political and
economic life to provide some form of social order.
Rules tell us what we can and cannot do or what we can expect in dealing with others. Imagine playing
in a tennis game or tournament without rules. Would you know what to do or expect? Would you be
treated without discrimination? What might happen if you argued with your opponent during the game?
Rules help to resolve the conflicts that are inevitable when people live or interact in groups.
Throughout our lives we are bound by rules. Some of these are laws (also known as legal rules).
Laws are generally made by parliament and apply to all members of society. They are enforceable by
the courts and any individual that breaks certain laws may receive a penalty (also known as a sanction).
Penalties can include fines or, for a serious breach, spending time in prison. Laws made by parliament are
generally referred to as legislation, statutes, or Acts of Parliament.

Non-legal rules
There are also non-legal rules. School rules and rules of games are examples of non-legal rules. Nonlegal rules are made by private individuals or groups in society. For example, parents, schools and sporting
clubs make rules that are imposed upon the members of that specific group (i.e. family members, students,
or team members) so the group can operate in a peaceful and unified manner. Non-legal rules are not
enforceable by the courts but like laws they have consequences. Any member who breaks a rule may incur
a penalty imposed by the group. For example, a sporting club might suspend a member from participating
in a scheduled game if they missed a training session.

Every society has both legal and non-legal rules to regulate behaviour. The main aim of the law is to
protect our society and keep it functioning. The law has developed to protect individual rights and stop
behaviour that may affect the peace and good
order of society. For example, many different laws
exist in Australia to protect people – individually,
and in specific groups – from danger and abuse.
They cover areas including consumer, workplace,
family, environmental, and child protection laws,
as well as anti-discrimination laws which make
it unlawful to victimise, abuse or discriminate
against another person on the basis of their race,
religion or sex.
Without laws our society would be in chaos.
Laws are needed to provide guidelines for
acceptable behaviour and prevent conflict.

The rule of law
The concept of the rule of law underpins much of what you will study in Legal Studies. The rule of law
means that everyone – individuals, groups and government – is bound by and must adhere to laws, and

UNIT 1

Although you may not have realised it, the principle of the rule of law is often mentioned in the media,
in relation to international issues as well as issues here in Australia.
For example, in July 2017 the Prime Minister, Malcolm Turnbull, announced plans to introduce new
laws to tackle crime on the ‘dark web’. The laws will force technology companies such as Facebook to
hand over encrypted messages to the police. This will help the government identify online criminal activity
such as terrorism and child pornography. The Prime Minister said at the time of announcing the laws that
‘the rule of law must apply online as it does offline’. This means the law applies to everybody. A person
should not be able to escape the legal consequences of crime just because it occurs online.
As part of this course, you will come across a number of principles designed to uphold the rule of law.
For example, some of the principles of the rule of law are as follows:
• the law must be clear, understood, known and enforceable. You will explore this further in Chapter 3
• the law must uphold the right that people are presumed innocent until proven guilty. You will look at
the presumption of innocence in Chapter 4
• hearings and trials must be heard by independent and impartial adjudicators. You will look at the role
of the courts and judges in Unit 2 (Chapters 11 and 13)
• the law must be applied equally and fairly. You will explore the concepts of fairness and equality
further in Chapter 3, and throughout Unit 2.

2.1

presumption of
innocence
the right of a person
accused of a crime
to be presumed not
guilty unless proven
otherwise

CHECK YOUR LEARNING

Define and explain

4 What is meant by the rule of law? List three ways the
rule of law is upheld in practice.

1 Make a list showing:

Why do we need laws?

Source 1 There are rules about what is acceptable
behaviour while studying in a library.

that the laws should be such that people are willing and able to abide by them. That is, even the people
who made the laws are bound by them. This includes our Prime Minister, our government departments,
our judges and our public officials.

•

five laws

•

five non-legal rules

Synthesise and apply

•

three customs or etiquette that are neither laws nor
non-legal rules.
2 Look at Source 1.
a Make a list of all the non-legal rules you can think
of that apply in your own school library.
b Who will enforce the rules if they are broken?
c What is the likely consequence of any rules being
broken?
d Identify three other places that you go to that have
their own non-legal rules.
3 Explain the different consequences that may apply if
you break a law as opposed to a non-legal rule.

5 Identify a club or group you belong to, or someone you
know belongs to. It could be a sporting club, church
group, or volunteer society. Investigate and list five nonlegal rules that are imposed by the group. Then:
a suggest reasons why each rule may have been
created
b state any consequences associated with breaking
each rule
c explain whether or not you agree with each rule.
6 List five laws that, as an Australian citizen, you must
obey. For each law, suggest why the law was most likely
made and the likely consequences of breaking the law.

Check your obook assess for these additional resources and more:
» Student book
questions
2.1 Check your learning

GUILT AND LIABILITY

E

• a complete digital version of the Student book
with notetaking and bookmarking functionality
• case study videos (with supporting worksheets)
from some of Australia’s finest news and current
affairs outlets (including ABC and SBS)
• targeted instructional videos by some of
Victoria’s most experienced Legal Studies
teachers, designed to help students prepare for
exams and assessment tasks
• a range of engaging worksheets for every
chapter, designed to consolidate and extend
understanding on key points from the
study design
• additional case studies and examples for extension
• access to interactive auto-correcting multiple-choice quizzes.

2.1

» Video
What is law?

» Video worksheet
What is law?

INTRODUCTION TO UNIT 1 – GUILT AND LIABILITY
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Teachers receive:
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» Video tutorial
Introduction to Unit 1

CHAPTER 2

• access to all student resources
• detailed course planners, teaching
programs and lesson plans
• answers to every question in the
Student book
• chapter summary PowerPoint
presentations ideal for whole-class
revision
• practice exams and SACs with
answers.

USING ACCESS & JUSTICE
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CHAPTER 3
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FOUNDATIONS

Source 1 Lady Justice (shown here) is a common sight in courthouses around Australia. She represents
the law and is commonly shown with a blindfold (to indicate impartiality), scales (to indicate the weighing
of evidence) and a sword (to indicate that justice is swift and final). In Chapter 3, you will explore what
justice means and the principles of justice: fairness, equality and access.
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By the end of Unit 1 – Area of Study 1 (i.e. Chapter 3),
you should be able to describe the main sources and
types of law, and assess the effectiveness of laws.

KEY KNOWLEDGE
In this chapter, you will learn about:
• the role of individuals, laws and the legal system in
achieving social cohesion and protecting the rights of
individuals
• the principles of justice: fairness, equality and access
• characteristics of an effective law, such as it reflects
society’s values; is enforceable; is known; is clear
and understood; and is stable
• sources of law such as common law and statute law
• an overview of the relationship between parliament
and the courts
• types of law such as criminal law and civil law

• an overview of, and reasons for, the Victorian court
hierarchy.

KEY SKILLS
• define key legal terminology

M

By the end of this chapter, you should be able to:

SA

• research and analyse relevant information about the
sources and types of laws
• explain the role of individuals, laws and the legal
system in achieving social cohesion and protecting
the rights of individuals
• classify a law according to its source and type
• assess whether a law is effective

• explain the relationship between parliament and the
courts, using examples
• justify the existence of the Victorian court hierarchy.

KEY LEGAL TERMS
access one of the principles of justice; access means that
all people should be able to understand their legal rights and
pursue their case
binding precedent the legal reasoning for a decision of a
higher court that must be followed by a lower court in the
same jurisdiction (i.e. court hierarchy) in cases where the
material facts are similar
civil law an area of law that defines the rights and
responsibilities of individuals, groups and organisations in society
and regulates private disputes (as opposed to criminal law)
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criminal law an area of law that defines a range of
behaviours and conduct that are prohibited (i.e. crimes) and
outlines sanctions (i.e. penalties) for people who commit them
(as opposed to civil law)
equality one of the principles of justice; equality means
people should be equal before the law and have the same
opportunity to present their case as anyone else, without
advantage or disadvantage
fairness one of the principles of justice; fairness means
having fair processes and a fair hearing (e.g. the parties in a
legal case should have an opportunity to know the facts of the
case and have the opportunity to present their side of events;
and the pre-hearing and hearing (or trial) processes should be
fair and impartial)
government the ruling authority with power to govern,
formed by the political party that holds the majority in the
lower house in each parliament. The members of parliament
who belong to this political party form the government
House of Representatives the lower house of the
Commonwealth Parliament

PL

• the distinction and relationship between criminal law
and civil law

common law law made by judges through decisions made in
cases; also known as case law or judge-made law (as opposed
to statute law)

E

OUTCOME

Legislative Assembly the lower house of the Victorian
Parliament
Legislative Council the upper house of the Victorian
Parliament
persuasive precedent the legal reasoning behind a decision
of a lower (or equal) court within the same jurisdiction, or
a court in a different jurisdiction, that may be considered
relevant (and therefore used as a source of influence) even
though it is not binding (see binding precedent)
precedent a principle established in a legal case that is
followed by courts in cases where the material facts are
similar. Precedents can either be binding or persuasive
ratio decidendi a Latin term meaning ‘the reason’; the legal
reasoning behind a judge’s decision. Ratio decidendi forms the
binding part of a precedent
Senate the upper house of the Commonwealth Parliament
social cohesion a term used to describe the willingness of
members of a society to cooperate with each other in order to
survive and prosper
statute a law passed by parliament, also known as an act of
parliament or legislation

KEY LEGAL CASES
A list of key legal cases covered in this chapter is
provided on pages vi–vii.
Extracts from the VCE Legal Studies Study Design (2018–2022)
reproduced by permission, © VCAA.
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3.1

SOCIAL COHESION AND THE RIGHTS OF
INDIVIDUALS

social cohesion
a term used to describe
the willingness of
members of a society
to cooperate with each
other in order to survive
and prosper

A functioning and productive society is one in which there is social cohesion, and the rights of individuals
are protected.

Did you know?

A society that is socially cohesive has a number of benefits. Its members are unified and are provided
with opportunities in work, education and in their social life. People feel a sense of belonging, and
individuals work together to challenge disharmony and to promote theirs and others’ wellbeing.

E

The Scanlon-Monash
Index of Social
Cohesion provides an
overview of the state
of social cohesion
in Australia every
year. It considers five
core areas of social
cohesion:

The Scanlon Foundation is an organisation that was established in 2001 to undertake research and
make financial grants that would help to unite Australian society. It describes social cohesion as the
willingness of members of a society to cooperate with each other in order to survive and
prosper. This means individuals are free to make choices in society, and are keen to cooperate with other
members of society so that they may live in harmony.

• belonging

PL

• worth
• social justice
• participation
• acceptance and
rejection.

M

Source 1 Social cohesion is about individuals working together and living in harmony.

In addition to achieving social cohesion, a functioning society ensures that the rights of
individuals are protected. Individual rights are varied. They include rights to freedom of speech
and freedom of religion, the right to vote and the right to silence. Individual rights are fundamental to
a cohesive society. Without them, individuals may be manipulated or taken advantage of, and would
have no recourse to justice.

SA

In 2016, Australia
scored well in all
of those areas but
one: acceptance and
rejection.

In this topic you will explore the role of laws, individuals and the legal system in achieving social
cohesion and protecting the rights of individuals.

The role of laws
Laws provide guidelines on what is acceptable behaviour, and what is not. They set expectations about the
way individuals should behave. For example, laws in Australia make murder a crime. If there were no such
laws, some members of society might believe that killing another person is acceptable.
rule of law
the principle that
everyone in society is
bound by law and must
obey the law, and that
laws should be fair and
clear, so people are
willing and able to obey
them

38

Laws are fundamental to achieving social cohesion. They establish a framework in which people live,
set boundaries for behaviour, and allow individuals to make choices about how they live. For example,
some laws specify what we must do (e.g. pay for goods or services, respect others) and what we should
not do (e.g. steal, interfere with a person’s goods). Laws apply to everybody, regardless of their position
in society. This principle that laws apply to all upholds the rule of law, which is a central part of our legal
and political systems.
Laws also protect the rights of individuals. A number of laws establish individual rights, and say what
happens if those rights are infringed. For example, a number of laws in Australia state that people must
UNIT 1
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not discriminate against others based on a personal attribute
such as age, race, religion, gender identity or pregnancy.
Consequences can occur if a person acts contrary to
(inconsistent with) those laws.
In all societies, conflicts are inevitable. Laws also set
out how disputes are resolved, so that they are resolved in a
peaceful way. The penalty imposed or compensation awarded
in cases help to prevent future conflict, as people are aware of
the consequences if they engage in unacceptable behaviour.

The role of individuals

PL

While no one person will know about every law in
Australia, or the source of those laws, it is the responsibility
of every person to obey the law. Before taking any important
action, they need to find out what the law is, particularly if
it impacts on them. For example, a person who decides to
open up a business is expected to familiarise themselves with
laws about businesses, such as registering a business name,
and obligations imposed on them to keep books and records
for a certain period of time.

Source 2 Laws set out rules on how disputes are resolved to
ensure they are resolved in a peaceful and consistent way.

E

Once laws are in place which enable social cohesion and
protect the rights of individuals, it is the responsibility of
individuals to ensure that they are aware of the laws, and
abide by them.

M

Further, individuals are expected to respect human rights,
and not act in a way that is contrary to those rights. Doing so
may lead to disharmony, and ultimately to a fractured society.

SA

Individuals can also help to achieve social cohesion and
protect individual rights by assisting the police with their
investigations, reporting crime, and using the legal system to
resolve their disputes when their rights have been infringed.
All of these acts help to ensure a society which is cohesive,
and in which rights are upheld.

Source 3 Laws aim to ensure social cohesion. For example, traffic
rules help to ensure a society in which people cooperate with each
other on the roads.

The role of the legal system
The legal system is a set of methods and institutions which makes, administers (implements) and
enforces laws. It includes courts, tribunals, and enforcement bodies (e.g. Victoria Police) which aim to deal
fairly and justly with individuals who have broken the law or breached someone else’s rights.
Applying the law and enforcing it are two of the roles of the legal system that help to achieve
social cohesion and protect the rights of individuals when a dispute arises. For example, there is a law
in Victoria which states that a person who sells goods to another guarantees that those goods are of an
acceptable quality. If a vendor sells a TV that is defective and does not work, but then refuses to refund
the purchaser or replace the TV, a dispute will arise which will need to be resolved.
There are a number of dispute resolution bodies, such as courts, which exist. The role of these bodies
is to try and help people settle these disputes in a way that avoids further conflict or disruption to society.

CHAPTER 3
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If a system of laws existed without being applied and enforced, there would be no consequences if an
individual breached a law. Therefore, having the legal system to help enforce the law will ensure that rights
are upheld, and that society continues to function effectively.

CHECK YOUR LEARNING

Define and explain
1 Explain what is meant by social cohesion. Provide two
benefits of a society which is socially cohesive.
2 What role do you play in ensuring a socially cohesive
society?
3 Do courts have a role to play in protecting individual
rights? Explain your answer.

Synthesise and apply

Analyse and evaluate
6 Consider each of the following statements and write
down whether you agree or disagree with them.
a If there were no laws in society, then individuals
would still aim to achieve social cohesion.
(agree/disagree)
b If there were no laws in society, then most
people’s possessions would still be safe.
(agree/disagree)
c If there was no legal system, then people would be
able to work out their conflicts between themselves.
(agree/disagree)
d The human race is basically ‘good’ by nature, so
there is no need for laws. (agree/disagree)
e If there were no laws in society, then humans would
use their animal instincts to survive. (agree/disagree)
f If there were no laws in society, then I would be
fearful most of the time. (agree/disagree)
g If there were no laws in society, then there
would be no respect for individual rights.
(agree/disagree)
Choose one of the statements and find someone in
the class who has written down the opposite answer.
Engage in a debate with them about the statement.

SA

M

PL

4 Look at Source 3 on page 39.
a Make a list of the laws that could apply to the
picture (try to think beyond road laws).
b Explain how each of the laws help to achieve
social cohesion. What individual rights is each one
protecting?
c Do you think that each of those laws would be
accepted in the community? Explain your answer.
d Explain one possible consequence of a breach of
each of those laws, and justify why you have chosen
that consequence.
5 The TV series The Walking Dead is based on a comic
book series in which the world has been overrun by
zombies. There is no government, no law and no legal
system.
a Make a list of the five most critical laws that you
think need to be established by the survivors. They
can be new laws, or old laws.
b How would you seek to establish those new laws?

c If each of the laws were infringed what would be
the consequences?

E

3.1

Check your obook assess for these additional resources and more:
» Student book
questions
3.1 Check your learning
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» Video tutorial
» Weblink
Introduction to Chapter 3
Scanlon-Monash Index
of Social Cohesion
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access
one of the principles of
justice; access means
that all people should
be able to understand
their legal rights and
pursue their case

E

Justice is a difficult concept to define, and its
definition can vary from person to person, and from
society to society. For example, if a person who has
a substance addiction steals money to buy illegal
drugs, some people might think a just penalty is
imprisonment. Others, however, might see justice
achieved through a focus on the deeper social issues.
That could mean a penalty that recognises that the
reasons for the theft are related to substance abuse,
considers the needs and circumstances of the
offender, and aims to address the underlying reasons
for the crime. This may be a penalty which requires
the offender to seek assistance, like counselling and
professional support, to overcome their substance
addiction.

PL

equality
one of the principles
of justice; equality
means people should
be equal before the
law and have the same
opportunity to present
their case as anyone
else, without advantage
or disadvantage

The word ‘justice’ is often used when people discuss
laws and the legal system. People recognise that laws
should be fair, and that there should be justice when a
law is broken. But what does justice mean?

When considering whether there is justice
when a law has been broken or when a case needs
to be resolved, rather than trying to apply a single
definition, you should consider the following three
principles:
• fairness

M

fairness
one of the principles of
justice; fairness means
having fair processes
and a fair hearing (e.g.
the parties in a legal
case should have an
opportunity to know the
facts of the case and
have the opportunity
to present their side
of events; and the prehearing and hearing (or
trial) processes should
be fair and impartial)

THE PRINCIPLES OF JUSTICE

Source 1 Lady Justice, blindfolded and holding
scales and a sword, is shown on the County Court
of Victoria building in Melbourne.

SA

3.2

• equality
• access.

These three principles are known as the principles of justice, and should be used as a way to
determine whether justice has been achieved in a particular case.

Study tip
In Unit 2, you will look
at these principles
more closely; however,
you should have an
understanding of what
these principles are,
and what they mean,
in Unit 1. Start to refer
to the principles of
justice in your answers
to questions in your
assessment tasks
when you are looking at
different cases.

Fairness

Fairness is the first principle of justice. A dictionary definition is ‘impartial and just treatment or behaviour
without favouritism or discrimination’. But like justice, fairness can mean different things depending on a
person’s values and perspectives.
Laws must be fair. A law which allows big businesses to threaten small businesses when entering into
contracts would be considered unfair, as it would mean that one group with power in society is getting an
unfair advantage over. Similarly, a law that makes imprisonment the penalty for jaywalking would generally
be considered unfair, as the penalty would not fit the crime.
When disputes arise, fairness means there are fair legal processes in place, and all parties receive a
fair hearing. People should be able to understand court processes and have an opportunity to present their
case and rebut (challenge) the other side’s case, and the processes involved in determining a case should
be fair and impartial.

CHAPTER 3
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The right to a fair trial or hearing is a right protected by the Charter of Human Rights and Responsibilities
Act 2006 (Vic) (the Human Rights Charter), a law which aims to promote and protect human rights in
Victoria. The right is also protected by the courts through a series of cases, which recognises that a fair
trial is a fundamental part of our legal system.

PAGE

However, fairness doesn’t just apply to the final trial or hearing – it applies to all aspects of our legal
system, including our interaction with the police and our right to understand allegations made against us.
Fairness does not necessarily mean that people are treated the same – but if they are treated differently,
it should be because of the laws that have been applied, and because of the circumstances of the case, and
not because the person has been discriminated against because of a personal attribute or characteristic.

Equality
Equality is the second principle of justice. A dictionary definition is ‘the state of being equal, especially in
status, rights or opportunities’. It means all people should be treated equally before the law regardless of
their characteristics or attributes, such as status, race, religion, marital status, or culture.

EXAMPLE

PL

Equality in the legal system means that all people should be treated equally before the law. No person
or group should be treated advantageously, or disadvantageously, and people should be given an equal
opportunity to present their case. The processes should be free from bias or prejudice, and those who
make the decision should be impartial when that decision is being made. This includes judges, who must
act impartially, and jury members, who must be unbiased and have no links with the parties.
Equality and fairness, while overlapping, are two different concepts. The best way to contrast the two
is by considering the following example.

M

jury
an independent group
of people chosen at
random to decide
on the evidence in a
legal case and reach a
decision (i.e. verdict)

E

Laws should not be discriminatory (they should apply to everyone, and not single out one group), and
there should be laws which prohibit discrimination against a person or group because of some particular
characteristic.

Fire at shopping centre

SA

Late last year there was a major fire outbreak in a local shopping centre, and 40 people were
injured. The injuries ranged from severe to minor.
A paramedic officer handed out gauze and bandages and had exactly 40 of each. He wanted to
treat everybody equally, and so decided to hand out one gauze and one bandage to each of the 40.
A second paramedic officer disagreed with this and thought that this was unfair even though it
was equal treatment. The second officer believed that to be fair, they should hand out the gauze and
bandages according to need, depending on the severity of a person’s injuries. The first paramedic
officer didn’t like this. He thought that this would create inequality.

Fairness and equality may need to be balanced. Sometimes it can be impossible to be perfectly fair and
equal at the same time. For example, if you were handing out treats, everyone should get the same. That
would be fair and equal. But in the above example, providing gauze and bandages based on the person’s
injuries would be fairer. People are not being treated equally (in the number of bandages) but other kinds
of equality are also important. If the distribution was decided based on something other than injuries (say,
the age or attractiveness of the injured people) it would mean some people would miss out simply because
of some personal characteristic. Then there would be both inequality and unfairness.

42
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Access
Access is the third principle of justice. A dictionary definition is
‘the ability to approach or make use of something’. It is generally
accepted that all members of society should have access to
education, health, food and shelter.
Access means that the laws and the legal system should make it
possible for people to use the procedures, methods and institutions
that help to resolve a civil dispute or determine a criminal case.
This not only includes being able to access the institutions that will
make a final decision in a case, but also being able to have contact
with bodies and institutions that provide legal advice, education,
information and assistance, and have the ability to be informed
about cases. It also means that people should have access to
information about their legal rights so they can understand when
they may have been infringed.

E

CHECK YOUR LEARNING

Define and explain

M

3.2

Source 2 Former Chief Justice Marilyn Warren of the
Supreme Court of Victoria. The use of unbiased and impartial
judges is one of the ways in which the legal system tries to
achieve justice.

PL

Access to justice is an essential principle of the rule of law.
People need to be able to access the law and the legal system
to be able to enforce their rights, and people who have been
harmed because of someone else’s actions should be able to seek
compensation.

SA

1 Identify and explain the three principles of justice.
2 Identify five possible attributes that a person may suffer
discrimination over.
3 Describe what is meant by the term ‘access’.
4 Is fairness limited to a fair hearing? Explain your
answer.

Synthesise and apply

5 List three different categories of people who might be
affected by a sentence imposed on someone found
guilty of an offence. How might people in those
categories define what is meant by a ‘fair sentence’?
Would their ideas of fairness differ?

6 Read the example ‘Fire at shopping centre’. Identify
another scenario where the law has been broken and
provide a solution which is both fair and upholds
equality.
7 Conduct some research on ‘Lady Justice’. Who is
Lady Justice, and what do the three symbols that she is
sometimes associated with mean?

Analyse and evaluate
8 Judges often take into account individual
circumstances when sentencing. Do you think that this
achieves both fairness and equality? Be prepared to
share your opinions with the class.

Check your obook assess for these additional resources and more:
» Student book
questions
3.2 Check your learning

» Weblink
Charter of Human Rights
and Responsibilities Act
2006 (Vic)

» Weblink
What is justice? Speech
by Former Chief Justice
Marilyn Warren
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3.3

CHARACTERISTICS OF AN EFFECTIVE LAW

Study tip

For society to function properly and for there to be social cohesion, laws must be effective. To be effective,
laws must have the following five characteristics:

In this Area of Study you
are expected to assess
the effectiveness of
laws. Address each of
the five characteristics
when you are asked
about whether a
particular law is
effective.

• reflect society’s values
• be enforceable
• be known
• be clear and understood
• be stable.
If one of these characteristics is missing, then it is possible that the law is not as effective as it could be.

Laws must reflect society’s values

E

In South Australia,
a person who
intentionally disturbs a
wedding is guilty of an
offence. The maximum
penalty is $10 000
or imprisonment for
2 years.

For a law to be effective, it must reflect society’s current values. If a law is in line with society’s current
values, then members of society are more inclined to follow that law than disregard it. This means that
laws need to change when society’s values change.
For example, in late 2016, changes were made to adoption laws in Victoria to allow couples to adopt
children regardless of their sex or gender identity. This means that any two people who are living together
as a couple, on a genuine domestic basis, are now able to adopt a child. Society’s views and values about
de facto relationships and same-sex couples have changed over time, and the law has also changed to
recognise this.

PL

Did you know?

public place
an area or location
considered open to the
public (i.e. anyone in the
community has a right
to go there)

An effective law must be enforceable. That is, if people break the law, it must be possible to catch and
punish them, or sue them in a civil case. If this is not possible, people may be less inclined to follow
the law.

SA

sue
to take civil action
against another person,
claiming that they
infringed some legal
right of the plaintiff (or
did some legal wrong
that negatively affected
the plaintiff)

M

Laws must be enforceable

Imagine if there was a law which stated that it is an offence to dream of going on a holiday. Such a law
would be ineffective, because the police could never find out whether people are breaking the law.
On the other hand, it is an offence in Victoria to behave in a disorderly manner in a public place while
drunk. This type of law is more likely to be effective because it requires the behaviour to occur in public;
therefore, the behaviour is more likely to be visible to police officers and members of society, and the
police will be able to enforce the law.

Laws must be known
For a law to be effective, the public must know about it. If people do not know about a new law, they
will not be able to follow it.
It is the responsibility of individuals to find out what the law is on any particular matter. If someone
breaks a law, saying ‘I didn’t know it was breaking the law’ is not an acceptable answer. This principle is
commonly expressed as ‘ignorance of the law is no excuse’.
However, law-makers also need to keep the public informed of any new laws that are passed. Major
changes in the law, or new laws, are usually reported in the media, and many are debated in the media
and in society before they are introduced. For example, in 2015 a Victorian law was passed which requires
every childcare facility to ensure that children who go to that facility have been immunised. The law,
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known as the ‘no jab, no play’ law, is aimed at increasing
immunisation rates for young children in the community after
there was concern raised about Victoria’s immunisation rates.
It was widely discussed before and after its introduction, largely
because there are strong ‘anti-vaccination’ feelings in a small
section of the community.

Laws must be clear and
understood

Source 1 Road laws in Australia are generally known because of
visible signage on roads.

PL

For example, in some states of Australia, including
Queensland, there have been calls for changes to be made
to abortion laws which are considered unclear, outdated and
ambiguous. Even though women in Queensland can receive
an abortion, anybody who assists (such as a doctor) can be
prosecuted under the Queensland Criminal Code Act 1899 (Qld).

E

It is important for a law to be written in a way that means that
people can understand it, and it is clear what its intent is. If
a law is ambiguous, unclear, or written in language or in jargon
that people don’t understand, it is possible people won’t follow
it and the law will be ineffective.

Decriminalising abortion laws

CASE
STUDY

SA

M

In some states abortion is a crime. Recent parliamentary debates in Queensland and New
South Wales have called for abortion law reform. In these states, medical practitioners who
provide, or assist with, an abortion, can be prosecuted under criminal law. This includes the
woman accessing the procedure herself, unless it could be proven the pregnancy poses danger
to the woman’s physical or mental health.
The Medical Journal of Australia published an article in October 2016 pressing for reform.
Authors, Heather Douglas and Caroline de Costa said ‘Most Australian states have introduced
significant legislative modifications since 2000; however, in NSW and Queensland, the
legislation, and specifically the offences, are more than 100 years old and well overdue for
reform’. They also argued that these laws created fear and uncertainty about when an abortion
might be considered legal or illegal.
Abortion laws are different in every state and territory. Douglas and de Costa argue for the
decriminalisation of abortion everywhere, and for abortion to be treated as a health issue, not
a criminal matter.

decriminalisation
the process of
legalising an act or
behaviour which was
previously considered
a crime

Laws must be stable
For a law to be effective, it must be stable. If the law were constantly changing, no one would be certain
what the law was, and it may not be as effective as a law that has remained constant for some time.
For example, there have been very few changes to the law relating to theft in Australia. It has always
been a crime, and so there is certainty that stealing is against the law.

CHAPTER 3
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AN EFFECTIVE LAW MUST
reflect society's
values

be enforceable

be known to
the public

be clear and
understood

be stable

Source 2 Characteristics of an effective law

CHECK YOUR LEARNING

Define and explain
1 Identify and describe three characteristics of an
effective law.
2 Explain why the ‘no jab, no play’ law would generally
be known by:
a people who send their children to childcare
b the general public.
3 Identify one law in Victoria that you think reflects
society’s current values. Give reasons for your answer.

Analyse and evaluate
7 Access the webpage Legislation & Bills from the
Victorian Parliament website. A link is provided on your
obook assess. Find a law that has been passed this year.
Prepare a short report or PowerPoint presentation on
why you think this law will be effective, addressing each
of the five characteristics of an effective law.
8 Look at each of the statements below and write down
whether you think each one is fact or fiction. Then
access the Summary Offences Act 1966 (Vic). A link is
provided on your obook assess. See whether you are
correct (hint: use the search button to find particular
words in the Act).
a It is illegal to sing an obscene song within earshot
of someone.
b It is illegal to roll a drum in a public place in all
circumstances.
c It is an offence to drive a dog or goat harnessed to a
vehicle in a public place.
d It is illegal to burn rubbish shavings in a private
house.
e It is illegal to fly a kite in a public place to the
annoyance of another person.
For those statements that are incorrect, find a law in
the Summary Offences Act which is similar. Be prepared
to discuss with your class whether you think that each
of the laws is effective.

PL

Synthesise and apply

abortion laws in New South Wales or in Queensland,
or are there any changes on the horizon?

E

3.3

SA

M

4 Identify one law in Australia that you consider to be
unclear or ambiguous (or that you don’t understand).
What it is about the law that you don’t understand, or
that you think is unclear or ambiguous?
5 Do you think a law making it an offence to smoke in
private homes would be easy to enforce? Justify your
answer.
6 Access the news article ‘Abortion laws ‘ambiguous,
outdated’ in Qld and NSW, doctors argue’. A link is
provided on your obook assess.
a What is it about the laws that Professor de Costa
says is unclear?
b Why does this make doctors cautious when
providing abortions?
c When would an abortion be legal in New South
Wales and in Queensland?
d Conduct some additional research. Since this article
was published, have there been any changes to

Check your obook assess for these additional resources and more:
» Student book
questions
3.3 Check your learning

46

UNIT 1

03_FIL_AJ_SB12_13e_10325_TXT_SI.indd 46

» Video tutorial
» Weblink
» Weblink
How to assess whether a
Abortion Laws
Legislation and Bills,
law is effective
‘ambiguous and outdated’
Victorian Parliament
in Qld and NSW, doctors
argue

GUILT AND LIABILITY

11/12/2017 11:50 AM

government
the ruling authority
with power to govern,
formed by the political
party that holds
the majority in the
lower house in each
parliament. The
members of parliament
who belong to this
political party form the
government
opposition
the next-largest
political party after
the government. The
opposition questions
the government about
policy matters and is
responsible for holding
them to account

The next few topics in this chapter require an understanding of parliament and the courts. This topic
provides you with an overview of the Commonwealth Parliament, the Victorian Parliament, government
and opposition, and the courts.

Commonwealth Parliament
The Parliament of Australia, otherwise called the Australian Parliament or the Federal Parliament, is a
bicameral parliament. It consists of:
• the Queen (often referred to as the Crown), represented by the Governor-General
• the Senate (upper house)
• the House of Representatives (lower house).
The role of the Commonwealth Parliament is to pass laws for the good government of Australia in its
area of law-making powers.
Queen's
representative
(GovernorGeneral)

+

Upper house
(Senate)

E

parliament
a formal assembly of
representatives of the
people that is elected by
the people and gathers
together to make laws

INTRODUCTION TO PARLIAMENT AND
THE COURTS

+

Lower house
(House of
Representatives)

PL

3.4

=

Commonwealth
Parliament

bicameral parliament
a parliament with two
houses (also called
chambers)

Source 1 The structure of the Commonwealth Parliament

Governor-General
the Queen’s
representative at the
Commonwealth level

The main roles of the House of Representatives are to represent the people, introduce and pass proposed
laws (bills), review bills passed by the Senate and form government. The political party that has the
majority of members in the lower house will form government for the whole of Australia. You will learn
more about how bills are passed in the next topic.

House of
Representatives
the lower house of
the Commonwealth
Parliament
bill
a proposed law that has
not yet been passed by
parliament
political party
an organisation that
represents a group
of people with shared
values and ideas, and
which aims to have its
members elected to
parliament

M

SA

Senate
the upper house of
the Commonwealth
Parliament

House of Representatives

At the federal level, each state is divided into geographical areas known as electoral divisions.
Each division has approximately the same number of electors. The voters in each division elect their
representative, who takes a seat in the House of Representatives. There are 150 electoral divisions in
Australia, and therefore 150 members of the House of Representatives. All members of the House of
Representatives are elected for a period of up to three years.

Senate
The main roles of the Senate are to represent the interests of the states and territories of Australia,
introduce and pass bills, and review bills passed by the House of Representatives.
The Senate consists of 76 senators. Each of the six states in Australia is represented in the Senate by
12 senators, and each of the two mainland territories (Northern Territory and Australian Capital Territory)
is represented by two senators. All senators are elected for six years (except for the territory senators, who
are elected for three years). A half-Senate election is held every three years (only half the senators stand
for election).
The Senate is often called the house of review (because most bills are introduced in the House
of Representatives and reviewed by the Senate) and the states’ house (because each state has equal
representation).
CHAPTER 3
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Did you know?
A parliament where
there is no political
party holding a majority
of seats in the lower
house is called a hung
parliament.

Source 2 Left: The Senate, which is the upper house. Right: The House of Representatives, which is the
lower house. Members of government sit on one side of the house and the opposition sits on the other side.

Victorian Parliament
The Victorian Parliament consists of:

• the Legislative Assembly (lower house).

The role of the Victorian Parliament is to pass laws for the good government of Victoria in areas of
its law-making powers.

Legislative Assembly
the lower house of the
Victorian Parliament

Queen's
representative
(Governor)

Study tip
Students often confuse
the names of the lower
house and the upper
house of the Victorian
Parliament. One aid you
can use is to remember
that “C” is above “A”
in the alphabet, so
Legislative Council is
the upper house, and
Legislative Assembly is
the lower house.

Did you know?
Decorating the lower
house, or the house of
government, in green is
a tradition adopted from
the United Kingdom.

48
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• the Legislative Council (upper house)

+

PL

Legislative Council
the upper house of the
Victorian Parliament

• the Queen, represented by the Governor of Victoria

Upper house
(Legislative
Council)

M

governor
the Queen’s
representative at the
state level

+

Lower house
(Legislative
Assembly)

=

Victorian
Parliament

Source 3 The structure of the Victorian Parliament

SA

TO
AGE

Legislative Assembly
The main role of the Legislative Assembly is to introduce and pass bills and to form the Victorian
Government. The government consists of the members of the political party that have the majority of
members in the lower house. The Legislative Assembly can also review bills passed by the Legislative
Council.
Each member of the Legislative Assembly represents one electoral district. There are 88 electoral
districts in Victoria, and therefore 88 members of the Legislative Assembly. Each member of the
Legislative Assembly holds his or her seat in parliament for a fixed term of four years.

Legislative Council
The role of the Legislative Council is to introduce bills and review bills passed by the Legislative Assembly.
Bills passed by the Legislative Assembly can be rejected or amended by the Legislative Council.
For the purposes of appointing members to the Legislative Council, the state of Victoria is divided
into eight large regions, and five representatives are elected from each region. There are therefore 40
members of the Legislative Council. Members of the Legislative Council hold their seats for four years.
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Government and opposition
The political party with the majority of members elected to seats in the lower house of each parliament
will form government. Sometimes, a political party will join forces with another political party to form
government. This is known as a coalition. Historically at a federal level, political parties which have
included the Liberal Party and the National Party have joined together to form government. The Prime
Minister is the leader of the Federal Government (also known as the Commonwealth Government), and
the Premier of Victoria is the leader of the Victorian Government.
The Premier of Victoria and the Prime Minister will choose senior members of his or her party
who have been elected to parliament (referred to as ministers) to be responsible for different areas of
government, such as education and health. The Cabinet is made up of the Prime Minister and senior
ministers (at federal level) and the Premier of Victoria and senior ministers (at state level), and decides the
government’s policy program and what proposed laws should be put to the parliament.

minister
a member of
parliament who is a
member of the party in
government and is in
charge of a government
department
Cabinet
the policy-making
body made up of the
Prime Minister (or
premier at a state
level) and a range of
senior government
ministers in charge of
a range of government
departments. Cabinet
decides which laws
should be introduced
into parliamentbe
introduced into
parliament

M

PL

E

The next largest political party will form the opposition, whose role it is to challenge and question the
government on policy matters. The opposition will also appoint some of its parliamentarians as ‘shadow
ministers’ in various areas such as health and defence. These shadow ministers will hold the government
ministers accountable for decisions they make in their relevant portfolios.

coalition
an alliance of two or
more political parties
that join to form
government

SA

Source 4 Left: The Legislative Council, which is the upper house. Right: The Legislative Assembly, which
is the lower house. Members of government sit on one side of the house and the opposition sits on the
other side.

Parliament and government are not the same thing. The government is the political party (or coalition
of parties) that has the majority of seats in the lower house, whereas the parliament consists of all elected
members of both the upper house and lower house of parliament and the Queen’s representative. The
main role of the parliament is to make the law, whereas the main role of the government is to administer
or implement the laws made by the parliament.

The courts
The main role of the courts is to resolve the disputes
and cases brought before them. There are many
different courts in Australia, some of which are
federal courts and some of which are state courts.
Federal courts generally deal with issues that arise
under federal law, and state courts generally deal
with issues that arise under state law.
The four federal courts are the High Court, the
Federal Court, the Family Court and the Federal

Source 5 The High Court of Australia in Canberra

CHAPTER 3

03_FIL_AJ_SB12_13e_10325_TXT_SI.indd 49

LEGAL FOUNDATIONS

49

17/10/2017 12:49 PM

Australian
Constitution, the
a set of rules and
principles that guide
the way Australia
is governed. The
Australian Constitution
was passed by the
British Parliament
and its formal title is
the Commonwealth of
Australia Constitution
Act 1900 (UK)

3.4

The three main Victorian courts are the Supreme Court, the County Court and the Magistrates’ Court.
There are also two specialist courts: the Children’s Court and the Coroners Court.
The courts in Australia and in Victoria are arranged in a court hierarchy. The highest court in
Victoria is the Supreme Court, and the lowest court is the Magistrates’ Court. You will learn more about
the Victorian court hierarchy, including the reasons why a hierarchy exists, later in this chapter.
The courts are independent of the parliament. That means judges and magistrates are free to interpret
and apply the law, and resolve cases, independently and without interference or influence from parliament
or government.
Keeping judges and magistrates independent of parliament and government upholds the rule of law,
and also ensures fairness in deciding cases (the people who make the law aren’t deciding whether the law
has been broken).

CHECK YOUR LEARNING

Define and explain

5 Access the Victorian Parliament website. A link is
provided on your obook assess.
a Which political party is currently in government,
and which political party is in opposition?
b Who is Victoria’s current Premier?
c Who is Victoria’s current Governor?
d Identify four political parties who currently have
members in the Legislative Council.
e When will the next state election be?
6 Create a quiz or crossword for another person in your
class about the courts, the Commonwealth Parliament
and the Victorian Parliament.

M

PL

1 Explain what is meant by a bicameral system of
parliament.
2 What is the difference between parliament and
government?
3 Create a visual diagram or table which shows the
members in each of the houses of the Commonwealth
Parliament and the Victorian Parliament, the names
of each house, and the name of the Queen’s
representative for each of the parliaments.

E

court hierarchy
the ranking of courts
from lowest to
highest according
to the seriousness
and complexity of the
matters they deal with

Circuit Court. The High Court was established by the Australian Constitution and is the highest court
in Australia.

SA

Synthesise and apply

4 Access the Commonwealth Parliament website. A link
is provided on your obook assess.
a Which political party is currently in government
at a federal level, and which political party is in
opposition?
b Who is Australia’s current Prime Minister?
c Who is Australia’s current Governor-General?
d Identity four political parties who currently have
senators in the Senate.
e When will the next federal election be?

Analyse and evaluate
7 ‘Parliament should be able to interfere with the way
that courts resolve disputes. This is particularly
so because courts these days are giving lenient
sentences.’ Do you agree with this statement? Share
your thoughts with the rest of your class members.

Check your obook assess for these additional resources and more:
» Student book
questions
3.4 Check your learning
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3.5

SOURCES OF LAW
There are many laws in Australia. They can be classified or grouped in different ways, including:

supremacy of
parliament
the concept that the
final law-making power
rests with parliament,
which can repeal and
amend its own statutes
and pass legislation
to override common
law. Also referred
to as sovereignty of
parliament

Statute law

Stages of a bill through parliament
Introduction and first reading – the bill is
introduced to the house

E

Second reading – when the purpose of the bill is
explained and it is debated and voted on. In Victoria the
bill is considered with respect to its compatibility with
the Victorian Charter of Human Rights and Responsibilities

Committee stage/consideration in detail – the bill is
considered in detail, clause by clause. Amendments
are most likely to occur at this stage – adoption of the
committee report

Third reading – the bill is voted on in its final form

The bill passes the first house

Same procedure in the second house

The bill passes the second house

royal assent
the formal signing and
approval of a bill by the
Governor-General (at
the Commonwealth
level) or the governor
(at the state level) after
which the bill becomes
an Act of Parliament
(i.e. a law)
private member’s bill
a bill introduced
into parliament
by a member of
parliament who is not a
government minister

Royal assent – the Governor-General (federal) or the
governor (state) approves the bill before it becomes law

Proclamation – the act comes into operation

The government generally decides what laws
should be made, but the whole of the parliament is
responsible for passing the law. If the government
decides a law is needed, a bill is drawn up and
presented to parliament.
Before a bill can become law it must pass
through both houses of parliament. It will go
through a number of stages through each of the
houses, and must receive a majority vote from the
members of each house.
Most bills are introduced into the lower house
first. Bills (other than bills raising taxes or allocating
funds) can also be introduced into the upper house
and then proceed to the lower house.
Once a bill has been passed by both houses, it
must be presented to the Queen’s representative to
receive royal assent. Following a certain period of
time after royal assent, the bill will become law.

Individual members of parliament, who are
not a member of the political party which forms
The act becomes law
government, may also introduce proposed laws
(or bills) in the hope that they will be passed by
Source 1 Stages of the legislative (law-making)
the parliament and become law, although it is
process
unlikely that non-government proposals (or bills
that do not have the support of the government) will pass both houses because the government has the
majority of votes in the lower house. A bill introduced by a member of parliament who is not a party
of the government is referred to as a private member’s bill.
CHAPTER 3
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The main role of parliament is to make laws. Laws
made by parliaments are referred to as statutes.
Statutes are also called Acts of Parliament or
legislation. Our parliamentary system is based on
the concept of supremacy of parliament – this
means that parliaments are able to override laws
made by other bodies, including the courts, and the
final law-making power rests with the parliament.

PL

Act of Parliament
a law made by
parliament; a bill which
has passed through
parliament and has
received royal assent
(also known as a
statute)

• the type of law – (i.e. what area the law covers). In particular, this means the behaviour the law is
trying to regulate and the possible consequences if the law is broken. In topic 3.7 you will consider two
types of law: criminal law and civil law.

M

common law
law made by judges
through decisions made
in cases; also known as
case law or judge-made
law (as opposed to
statute law)

• the source of law – (i.e. who made the law). In this topic you will consider two main sources of
law: statute law (i.e. laws made by the parliament) and common law (i.e. laws made by the courts).

SA

statute law
law made by
parliament; also known
as legislation or Acts of
Parliament (as opposed
to common law)

LEGAL FOUNDATIONS
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Study tip
One of the key skills
you are expected to
demonstrate in this
Area of Study is your
ability to classify a law
according to its source
and type. This topic and
topic 3.7 will help you to
develop this skill.
statutory
interpretation
the process undertaken
by judges when they
are required to give
meaning to words or
phrases in an Act of
Parliament so it can
be applied to resolve a
case before the court

Common law
A court’s primary responsibility is to apply existing laws to the facts in cases that are brought before them
and make a determination (decision) on the case based on those laws. In this way, it is often said that the
main role of courts is to apply the law to resolve the dispute at hand.
As a secondary role, and as part of their determination of cases, courts also occasionally make laws.
Court-made law is known as common law, case law or judge-made law.
Courts can make law in two situations or circumstances:
• by interpreting the meaning of the words in a statute (or legislation) when applying them to a case the
court is hearing (this is known as statutory interpretation)
• by deciding on a new issue that is brought before them in a case where there is no legislation in this
area, or when a previous principle of law requires expansion to apply to a new situation.
In each type of situation, because the court must still resolve the dispute, the judge will make a
decision and provide reasons for the decision. Common law is created through the reasons for decisions
of courts, which are then followed by courts in future cases where the facts are similar.

Interpreting statutes

PL

E

An Act of Parliament is often written in general terms to apply to all types of situations. Sometimes an
unusual situation arises and the courts have to interpret words within the act. This process, where a judge
clarifies or interprets the laws written by parliament, is known as statutory interpretation.
Sometimes the interpretation supports the prosecutor’s case. At other times, the interpretation helps
the defendant, as in Deing v Tarola [1993] 2 VR 163.

CASE

Is a studded belt a weapon?

M

LEGAL

Deing v Tarola [1993] 2 VR 163

SA

In this well-known case of statutory interpretation, a man aged 20 pleaded not guilty to
possessing a regulated weapon under the Control of Weapons Act 1990 (Vic). The weapon in this
case was alleged to be a black leather belt with raised silver studs, which he used to hold up
his trousers. The magistrate found him guilty of the charge. The accused appealed against the
finding of guilt and the confiscation of his belt.
The Supreme Court, hearing the appeal, had to decide what a regulated weapon was, in the
context of the Act and the regulations made under the Act, to determine whether a studded belt
used to hold up trousers was in fact a regulated weapon.
The regulations contained a list of regulated weapons which included ‘any article fitted with
raised pointed studs which is designed to be worn as an article of clothing’. Justice
Beach, however, decided that the studded belt was not a regulated weapon,
as a regulated weapon should be defined as ‘anything that is not in
common use for any other purpose but that of a weapon’.
The decision of the Magistrates’ Court was quashed and the
confiscated belt was returned, because the accused could not be
found guilty of carrying ‘a regulated weapon’ when the article he was
carrying was not a weapon.
Source 2 In Deing v Tarola the Supreme Court
The definition of a regulated weapon has now been removed from
was required to decide on appeal whether
the Act.
wearing a studded belt could be interpreted
as carrying a weapon.
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Precedent
When a court makes a decision in a case that is the first of its kind, and in doing so establishes or
creates a legal principle, the court is said to be setting a precedent. A precedent may be followed in
similar cases that come before the courts in the future. These precedents then form part of the law.
For example, imagine you were leaning back on your chair and your class teacher decided to
punish you because your deliberate behaviour was unsafe and unacceptable. The teacher should, in
an effort to remain consistent, also punish other students who do the same thing in the future.
However, if in a future case, another student accidentally trips another student in class, rather
than deliberately, the teacher may decide the two cases are different, and may choose not to punish
the student in the second scenario in the same way as the others. In such a case, the teacher is
distinguishing between the facts of the case at hand and the facts of the earlier case, in which the
behaviour was deliberately unsafe. The most important aspect of the teacher’s decision is the reason
given for the decision – that deliberate unsafe behaviour is unacceptable. The precedent created in
the past should be a guide to teachers in similar situations.
Similarly, legal precedents are established through court decisions. The most important part of the
judgment is the reason for the decision. This is known as the ratio decidendi.

PL

E

The operation of precedent means that lower courts in the same court hierarchy will follow the
ratio decidendi in similar or like cases. This is known as stare decisis, meaning to stand by what has
been decided. This ensures that there is consistency with the way that like cases are decided.

Snail in the bottle

Donoghue v Stevenson [1932] All ER Rep 1

precedent
principle established
in a legal case that
is followed by courts
in cases where the
material facts are
similar. Precedents can
either be binding or
persuasive
ratio decidendi
a Latin term meaning
‘the reason’; the legal
reasoning behind
a judge’s decision.
Ratio decidendi forms
the binding part of a
precedent
stare decisis
a Latin term meaning
‘let the decision stand’;
the basic principle
underlying the doctrine
of precedent

LEGAL
CASE

SA

M

One of the most famous precedents set in common law is the British case of Donoghue
v Stevenson. It is commonly known as the snail in the bottle case.
May Donoghue, the plaintiff, went to a café where she was given a ginger beer. It
was bought by a friend and poured into a glass for her. After Donoghue had drunk half
the contents of the bottle, a decomposed snail was poured out into her glass. The snail
could not be seen before the ginger beer had been consumed. Donoghue became ill as a
result and later suffered from severe gastroenteritis.
Donoghue did not have a contract with the café or
the manufacturer because she did not buy the bottle
of ginger beer herself. This meant she could not
sue for breach of contract. Instead, Donoghue
claimed the manufacturer of the ginger beer,
David Stevenson, had been negligent in the
washing of the bottles before filling them with
ginger beer. She sued Stevenson, alleging he
had failed in two ways:
• It was the duty of the manufacturer to provide
a system which would stop snails from getting into
his ginger beer bottles.
• It was the duty of the manufacturer to inspect the bottles
before filling them with ginger beer and selling them to
customers.

Source 3 A decomposed snail was found
in the bottom of a ginger beer bottle
manufactured by Stevenson.
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obiter dictum
a Latin term meaning
‘by the way’; comments
made by the judge in a
particular case that may
be persuasive in future
cases (even though they
do not form a part of the
reason for the decision
and are not binding)
distinguishing a
previous precedent
the process by which
a lower court decides
that the material facts
of a case are sufficiently
different to that of a case
in which a precedent was
established by a superior
court so that they are not
bound to follow it

54

E

Precedent does not apply to a sanction (the sentence in a criminal case) or a remedy (compensation
in a civil dispute) handed down by the court; it is the reason given for the decision that is the
precedent. Using the example above, a teacher may set a precedent by deciding that deliberate
unsafe behaviour is unacceptable when a student is leaning back on the chair, but students may be
given different sentences or penalties depending on the circumstances of the case (e.g. one student
may lean back in a much more deliberate and dangerous way than another, and therefore may get a
harsher penalty than another).

PL

persuasive precedent
the legal reasoning behind
a decision of a lower
(or equal) court within
the same jurisdiction,
or a court in a different
jurisdiction, that may be
considered relevant (and
therefore used as a source
of influence) even though it
is not binding (see binding
precedent)

You must take reasonable care to avoid acts or omissions which you can reasonably
foresee would be likely to injure your neighbour. Who, then, in law, is my neighbour?
The answer seems to be persons who are so closely and directly affected by my act
that I ought reasonably to have them in contemplation as being affected when I am
directing my mind to the acts or omissions which are called in question.

M

binding precedent
the legal reasoning for a
decision of a higher court
that must be followed by
a lower court in the same
jurisdiction (i.e. court
hierarchy) in cases where
the material facts are similar

Donoghue’s initial case failed, however she was granted leave to appeal to the House
of Lords, where it was found that the manufacturer had been negligent. Because the
bottle was opaque, Donoghue did not have any opportunity to check the bottle’s contents
before drinking it.
The Court ruled that Stevenson failed to take reasonable care in supplying a product
which he knew would be consumed with no reasonable opportunity for the distributor,
retailer or consumer to inspect the goods before consumption.
In this case, the Court established the neighbour principle as a way of explaining a
person’s duty of care. In the eyes of the law, a neighbour is someone you ought to have
had in contemplation when carrying out an action. In his judgment, Lord Atkin said:

Binding precedent

A binding precedent is one that must be followed by courts lower in the same court hierarchy.
A precedent is considered to be binding on a new case when:

SA

neighbour
principle
in relation to
negligence, the
common law rule
that a person must
take reasonable
care to avoid acts
and omissions that
can reasonably be
foreseen as likely
to injure their
‘neighbours’ (i.e.
people who would be
closely and directly
affected by their acts
or omissions)

• the material facts of the precedent are similar to the material facts of the new case
• the precedent was set in a higher court in the same hierarchy as the new case.

Persuasive precedent

A precedent can be persuasive (that is, the court is not bound by it, but can choose to follow it or
can be persuaded by it) on a Victorian court in the following circumstances:
• where a court in another state or country established the precedent (as they are not in
the same hierarchy)
• where a lower court set the precedent. Therefore, the High Court, which is the highest court in
Australia, does not have to follow a precedent set in any of the other courts in Australia.
• where the same court set the precedent. Therefore, the Supreme Court is persuaded by previous
decisions made by that court.
Sometimes a judge will make a statement that is not part of the reason for the decision, but is
an important statement relating to the main issue of the case. This statement, known as an obiter
dictum – a statement made ‘by the way’, in passing – can influence decisions in the future. An obiter
dictum is only ever persuasive on all the courts, regardless of which court made the statement, as it
does not form part of the reason for the decision.
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The case below is an example of an Australian court following a British precedent.

Dr Grant’s underpants

LEGAL

Grant v Australian Knitting Mills Ltd
[1936] AC 85

E

CASE

PL

A man (Dr Grant) purchased a pair of long
underpants. When he wore them, he got a rash. He
had the underwear tested and discovered that the
chemical residue from the manufacturing process
was still in the finished garment.
At this time, the ‘buyer beware’ principle applied
to the purchase of all goods. It was the purchaser’s
responsibility to look for defects in goods before
buying them. However, in this case the purchaser
could not have detected the fault even if he inspected
the goods. The Court followed the precedent set in
Donoghue v Stevenson and ruled that the actions
or omissions of the manufacturer directly caused
Grant an injury and that the ‘manufacturer owed a
duty of care to the ultimate consumer’.

M

Source 4 Grant was affected by dermatitis
from wearing a pair of long woollen
underpants.

Developing or avoiding earlier precedents

There are four main ways courts can develop or avoid earlier precedents:

SA

• If the material facts of a case are sufficiently different from the material facts in a binding precedent, a
lower court may not have to follow the precedent. Instead they may distinguish the material facts in
the present case from those in the previous case and make a different decision. For example, a person
found in the front seat of a car, over the legal alcohol limit, with his keys in his hands was found guilty
of being in control of a car while over the legal alcohol limit. The accused appeared to be about to
drive the car. This case was distinguished from a previous case, where the accused was found asleep in
the car with the engine running, trying to keep warm. He did not appear to be about to drive the car.

overruling a previous
precedent
when a superior court
changes a previous
precedent, established
by a lower court, in
a different and later
case thereby creating
a new precedent which
overrules the earlier
precedent

• A precedent can be reversed when the same case is taken to a higher court on appeal. For example,
a case may have been decided in the Supreme Court (Trial Division) and then appealed to the Court
of Appeal (which is higher than the Trial Division), where the decision is changed. When a precedent
is reversed, it no longer applies.

reversing a previous
precedent
when a superior court
changes a previous
precedent set by a
lower court in the
same case on appeal,
thereby creating a
new precedent which
overrides the earlier
precedent

• In some instances a court is bound by a precedent but expresses its disapproval of or disagreement
with the precedent. This is known as disapproving. This does not change a precedent, but a higher
court, when deciding a later case, may choose to agree with the court that disapproved of the precedent
and decide to overrule it.

disapproving a
previous precedent
when a court expresses
dissatisfaction of an
existing precedent but
is still bound to follow it

• A precedent can be overruled by a higher court in a different case. For example, the High Court
may overrule a decision of an earlier case decided in the Court of Appeal (which is lower than the
High Court). When a precedent is overruled, it no longer applies.
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3.5

CHECK YOUR LEARNING

1 Define the term ‘common law’ and give two other
names for common law.
2 Explain what is meant by the term ‘statute law’ and give
two other names for a statute.
3 Explain what is meant by the term ‘statutory
interpretation’.
4 What is a precedent?
5 What is meant by the term ‘royal assent’ and at what
stage of the legislative process does this occur?

Synthesise and apply

i

SA

M

PL

6 Read the legal case Donoghue v Stevenson.
a What incident occurred in this case and where did
it occur?
b Why could Donoghue not sue the café or the
manufacturer at that time?
c What was the ratio decidendi in this case and why is
it still important today?
d Devise a modern-day scenario where something
like this might happen, and which might give rise to
you being able to sue a manufacturer.
7 Read the legal case Grant v Australian Knitting Mills Ltd.
a What facts are similar in this case to that of
Donoghue v Stevenson?
b Do you think this case is still considered
important today? Why?
c Do the precedents in this case and in Donoghue v
Stevenson apply in the following situations? Justify
your answer.

iii Jarrod bought some fried chicken from a local
takeaway shop. He noticed a mouse tail that was
hanging out of part of his chicken. He thought it
would be pretty cool to try a fried mouse tail, so
he ate it anyway. He felt sick later that night.
8 Read the legal case Deing v Tarola.
a Outline the key facts of the case.
b What was the issue that needed to be decided in
this case?
c Identify the statute that needed to be interpreted,
and the word or phrase in that statute that needed
to be interpreted.
d What was the decision of the Magistrates’ Court?
e Why was the case heard again in the Supreme
Court and who heard the case?
f What was the Supreme Court’s ruling on the issue,
and what reasons did it give for the decision?
9 Classify each of the laws below based on their source.
For the laws that you have classified as statute law,
identify the parliament that passed them.
a The Migration Legislation Amendment (Cessation of
Visa Labels) Act 2016 (Cth).
b The maximum term of imprisonment for
committing the common law offence of kidnapping
is 25 years.
c The Family Violence Reform Implementation
Monitor Bill 2016 (Vic) has just become law.
d The Public Health Act 2016 (WA) aims to promote
and improve public health and wellbeing.

E

Define and explain

Emma bit into a hazelnut cream chocolate
that contained a piece of metal which was not
visible. She broke her tooth and suffered severe
pain as a result.

ii A hospital gave Taylor the wrong drug. As a
direct result, he suffered a stroke which left him
paralysed on one side.

Analyse and evaluate
10 Identify and examine two strengths and two
weaknesses of statutory interpretation (i.e. the process
undertaken by judges when they are required to
interpret the meaning of statutes in cases). If required,
conduct some internet research to help you.

Check your obook assess for these additional resources and more:
» Student book
questions
3.5 Check your learning
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3.6

THE RELATIONSHIP BETWEEN
PARLIAMENT AND THE COURTS
The parliament and the courts have a complementary relationship. While the main role of parliament
is to make laws, and the main role of courts is to resolve disputes, parliament and the courts need to work
together to ensure laws are workable and enforceable.
There are four main features of the relationship between parliament and courts:
• the interpretation of statutes by courts
• the codification of common law
• the abrogation of common law
• the ability of courts to influence parliament.
Each of these is explored below.

CASE

E

One of the main features of the relationship between parliament and courts is that parliament creates
statutes, and courts interpret them.

PL

For legislation to be effective, courts must apply the statutes to the cases before them. To do this,
it is sometimes necessary for a court to interpret the meaning of the words in a statute or secondary
legislation (which is made by bodies that have been given their law-making power by parliament through
an Act of Parliament. These bodies include local councils).
Decisions by courts about the meaning of the words in statutes form precedents that become part of
the law to be followed in the future, as illustrated in the legal case below.

M

LEGAL

Statutory interpretation

What does it mean to ‘manufacture drugs’?
R v Bucic [2016] NSWCCA 297 (14 December 2016)

In R v Bucic, Bucic was charged with knowingly taking part in manufacturing cocaine,
which is an offence under the Drug Misuse and Trafficking Act 1985 (NSW). The case against
Bucic was that he and a co-accused were in possession of a number of sheets of A4 paper
impregnated with cocaine, and that he and his co-accused took a number of steps to
separate the cocaine from the paper. One of the issues that the Court had to decide was
what was meant by the term ‘manufacture’, to determine whether Bucic was involved in
manufacturing cocaine.
Manufacture was defined in the Act as including ‘the process of extracting or refining
the prohibited drug’. A further section in the Act states that a person takes part in the
manufacture of a prohibited drug if the person takes part in any step, or causes any step
to be taken, in the process of that manufacture.
The New South Wales Court of Appeal was required to determine what was meant by
the word ‘manufacture’, and found that the process of separating the cocaine from the
paper was a process of extraction, and therefore the accused took part in the manufacture
of the drug. Justice Campbell said, as part of his interpretation of the word:

SA

secondary legislation
rules and regulations
made by secondary
authorities (such
as local councils,
government
departments and
secondary authorities)
which are given the
power to do so by
the parliament. Also
referred to as delegated
legislation

It is interesting to note that none of the range of meanings attributed to the word
‘manufacture’ in either the Macquarie Dictionary or the Oxford Dictionary online editions
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includes ‘to make something from something different’. The Oxford Dictionary in one sense
speaks of making something from raw materials, and in another of ‘converting’ something,
which are, I suppose, broadly similar to the meaning ascribed to ‘manufacture’ by the
learned judge. But reference to the dictionaries demonstrates a wide range of possible
meanings including, in the Macquarie Dictionary, to work up (material) into a form for use.
This would, in my view, include the type of activity the Crown say the respondent engaged
in here.

Codification of common law

‘Complicity’ is being involved in a crime that was committed by another person, knowing it
is wrong. For example, where a person assists or encourages another person to commit an
offence, they can be charged as well. Previously, common law set down the principles as to
when someone might be complicit in a crime.
In 2014 the Victorian Parliament passed laws that amended the Crimes Act 1958 (Vic).
The amendments codified most of the common law principles in relation to complicity.

M

STUDY

Codification of common law principles of complicity

E

CASE

The case study below further explains the codification of common law in relation to complicity.

PL

codify (codification)
to collect all law on one
topic together into a
single statute

Because parliament is the supreme law-making body, it can make law that confirms a precedent set in a
court by passing an Act of Parliament that reinforces the principles established by the court. This is known
as codification of common law, because the common law is now ‘codified’ or put together in one or more
statutes.

Abrogation of common law
Parliament, as the supreme law-making body, is able to
change or override (abrogate) common law. It does this
by passing a law which specifically abrogates or abolishes
the common law principle.

SA

abrogate
to cancel or abolish
a court-made law
by passing an Act of
Parliament

Parliament may decide to do this for a number of
reasons. On occasion, the courts may interpret the
meaning of the words in a statute in a way that was
not the intention of parliament, or in a way that does
not reflect the current meaning of the act. Courts may
also develop precedent in a way that the parliament
does not agree with. If this occurs, parliament can pass
a statute which overrides the common law principles.
The following case study further explains the abrogation
of common law in relation to wilful exposure.
Source 1 An individual who is complicit
is said to be a partner in crime – an
accomplice.
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Abrogation of common law wilful exposure
Wilful exposure was an offence created over the years through the courts. Wilful exposure
makes it an offence for a person to unlawfully, wilfully and publicly expose his naked person. It
was a limited offence, in that it was limited to exposure by a man of his penis, and did not make
any sexually suggestive acts beyond exposure a crime.
A review by the Department of Justice in 2013 of sexual offences recommended that the
offence be abrogated, as the offence would no longer be necessary if a proposed new sexual
offence law was created.
In 2016 the Victorian Parliament passed a law which amended the Crimes Act. A new Section
54C was inserted into the Crimes Act, which states that ‘the offence of wilful exposure at common
law is abolished’. In addition, new sexual offences were created as part of the amendments,
including a new offence prohibiting sexual exposure.

CASE
STUDY

Ability of courts to influence parliament

E

Courts can also influence changes in the law by parliament through their comments made during
court cases. That is, they can make the need for a change in the law known to parliament through
their decisions.

PL

Courts might want to do this for a number of reasons. For example, they may indicate in a
judgment that they think the law should be changed by parliament. Courts may be reluctant to
change the law themselves. This could be because the judge thinks parliament is in a better position
to look at a wider area of law. Parliament can carry out investigations that courts cannot. Even so,
statements made by a judge within a court decision may influence parliament to change the law.

M

This occurred in the case of State Government Insurance Commission v Trigwell (1979) 142 CLR 617.

SA

High Court reluctant to change old common law
State Government Insurance Commission v Trigwell (1979) 142 CLR 617

Mr and Mrs Trigwell were injured when a vehicle collided with their car after hitting two sheep.
They sued the driver of the other car and the owner of the sheep for damages.
The High Court decided to follow the old common law that a landowner did not owe a duty of
care for their stock straying from their land onto the highway. This followed an old common law
principle inherited from Britain that allowed animals to roam free.
Justice Mason said:

LEGAL
CASE

Even though there have been changes in conditions and circumstances, there are powerful
reasons for the court to be reluctant to engage in changing the rule; such law-making
should be left to parliament.

The Victorian Parliament subsequently passed the Wrongs (Animals Straying on Highways)
Act 1984 (Vic), which abolished the common law immunity and made owners of land liable for
damage negligently caused by their animals straying on highways.
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3.6

CHECK YOUR LEARNING

Define and explain
1 Describe two ways that courts and parliament work together in law-making.
2 How might courts fill in the gaps left by parliament?
3 Copy the following table in your notes and fill in the blanks.
RELATIONSHIP BETWEEN PARLIAMENT AND COURTS
FEATURE

DESCRIPTION

WHEN MIGHT THIS HAPPEN?

EXAMPLE

Statutory
interpretation
If parliament agrees with
the common law.
The common law offence of wilful
exposure was abolished in 2016.

E

Courts can highlight the
need for parliament to
change the law.

7 Read the legal case State Government Insurance
Commission v Trigwell.
a What was the common law before the parliament
changed the law?
b Do you think this is an appropriate law for 100 years
ago? What about now?
c What was the outcome of the case, and why do you
think it might be seen to be unfair?
d What is the law now that parliament has passed a
statute?

PL

Synthesise and apply

SA

M

4 ‘The main role of the courts is to make laws.’ Is this
statement correct? Justify your answer.
5 Create a mind map starting with the word ‘courts’ as
the central word. In your mind map, cover each of the
four features of the relationship between courts and
parliament in law-making.
6 Read the legal case R v Bucic.
a What was the charge in this case?
b What was the relevant statute that was in question?
c What was the critical issue that needed to be
determined by the Court?
d How does this case show the relationship between
parliament and the courts?
e Is parliament restricted from changing the relevant
statute so that the word ‘manufacture’ is defined in a
different way? Justify your answer.

Analyse and evaluate
8 Conduct some research on the common law offence of
embracery.
a What is the nature of this offence?
b Do you think that this offence should be codified or
abrogated? Justify your answer.

Check your obook assess for these additional resources and more:
» Student book
questions
3.6 Check your learning
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sanction
a penalty (e.g. a fine
or prison sentence)
imposed by a court on
a person guilty of a
criminal offence

LEGAL

Criminal law
Criminal law is a body of law which protects the community by establishing crimes and setting down
sanctions for people who commit crimes. A crime is an act or omission that breaks an existing law,
harmful to an individual or society as a whole and punishable by law. Examples of crimes include murder,
theft and assault.
One of the distinct features of criminal law is the consequence that can flow if a crime is committed.
If a crime is committed, and a person is guilty of that offence, a sanction may be imposed on that person.
The sanction could be minor, such as paying a small fine, or could be more serious, such as imprisonment.
In a case involving criminal law, there are two parties: the state, which brings the action against the
person alleged to have committed the crime (represented by the prosecution), and the accused.
An example of a criminal case is DPP v Hughes [2016] VCC 1762 (8 November 2016), in which the
County Court of Victoria handed down a sentence for a crime involving a mother and a daughter.

Sad case of violence

DPP v Hughes [2016] VCC 1762 (8 November 2016)

On 28 November 2015, in a drug-induced psychosis, Michelle Hughes for over an hour subjected
her 79-year-old mother to a terrifying and violent attack in their home.
Hughes followed her mother into her bedroom and held her down to prevent escape. Hughes
brandished a knife at her mother, repeatedly trying to stab her in the chest and neck. Hughes
told her mother that she didn’t want to kill her, but the voices were telling her that she had to
do it, and that if she didn’t, ‘they’ would burn the house down.
After about an hour, Hughes’ mother managed to escape. Hughes followed her and again
attacked her as she ran into the driveway. A neighbour managed to disarm Hughes.
Hughes pleaded guilty to four charges: false imprisonment, intentionally causing injury,
making threats to kill, and reckless conduct endangering life.
Hughes was sentenced in the County Court of Victoria on 8 November 2016, at which time
Her Honour Judge Hampel stated that this was ‘one of the saddest cases of violence within a
family that I have had to deal with’. Hughes was sentenced to a term of 18 months in prison.
Hughes had already been in custody for 346 days, which Judge Hampel reckoned to be a period
of imprisonment already served and which was to be deducted from the sentence. In addition,
Hughes was required to serve a community corrections order (a type of sanction served in
the community) for a period of 30 months. Several conditions were imposed as part of the
community correction order, including a requirement that Hughes undergo assessment and
treatment including testing for drug abuse or dependency as directed, and a requirement that
she must not commit another offence while the order is in force.

SA

CASE

There are two main types of laws in Australia that regulate behaviour: criminal law and civil law.

E

crime
an act or omission that
is (1) against an existing
law, (2) harmful to an
individual or society
as a whole, and (3)
punishable by law

Other than classifying laws by their source, laws can also be classified based on the behaviour they are
trying to regulate and the possible consequences involved if the law is broken.

PL

criminal law
an area of law that
defines a range of
behaviours and conduct
that are prohibited (i.e.
crimes) and outlines
sanctions (i.e. penalties)
for people who commit
them (as opposed to
civil law)

TYPES OF LAW

M

3.7
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civil law
an area of law that
defines the rights and
responsibilities of
individuals, groups and
organisations in society
and regulates private
disputes (as opposed to
criminal law)
plaintiff
(in civil disputes) the
party who makes a
legal claim against
another person (i.e. the
defendant) in court
defendant
(in a civil case) a party
who is alleged to have
breached a civil law and
who is being sued by a
plaintiff

LEGAL
CASE

62

• crimes against person –
assault, rape, manslaughter,
murder
• crimes against property –
theft, property damage,
robbery, deception
• crimes against morality –
prostitution, illegal use of
drugs
• crimes against the legal
system – perjury, contempt
of court
• crimes against the state –
treason

• prosecution, the Crown, the state – the party bringing
the case on behalf of the state
• accused – the person who has been charged with an
offence
• suspect – the person who is suspected of having
committed a crime
• guilty/not guilty – the person can be found guilty or
not guilty
• charge – when the police formally allege that a person
has committed a crime
• sanction – the penalty handed down by the court on
the offender
• conviction – when an offender has been found guilty,
the court records a conviction (the guilty verdict),
although in some instances a court decides not to
record a conviction so the offender does not have
a criminal record

E

Source 1 Examples of crimes and words commonly used in criminal cases

PL

Civil law

Civil law is an area of law that regulates disputes between individuals and groups and seeks to
enforce rights where harm has occurred. Examples of areas of civil law include tort law (negligence,
defamation, trespass and nuisance) and contract law. Civil disputes are private disputes, and do not
involve the police or the state (unless the state government is a party to the civil dispute, which can
occur). The two parties to a civil dispute are the plaintiff (being the party who makes a claim), and
the defendant (who the plaintiff alleges has infringed the plaintiff’s rights).

M

damages
the most common
remedy in a civil claim;
an amount of money
that the court (or
tribunal) orders one
party to pay to another

Words commonly used in criminal cases

The main aim of civil law is to remedy a civil wrong, by returning the person whose rights have
been infringed to their original position. This is done through civil remedies. The most common
civil remedy is damages, which is a sum of money awarded to the person who has suffered harm.

SA

remedy
a term used to describe
any order made by
a court designed to
address a civil wrong
or breach. A remedy
should provide a legal
solution for the plaintiff
for a breach of the civil
law by the defendant
and (as much as
possible) restore the
plaintiff to their original
position prior to the
breach of their rights

Examples of crimes

The legal case below is a famous High Court case where the plaintiff sued for negligence.

Water-skiing accident results in serious injury
Wyong Shire Council v Shirt (1980) 146 CLR 40

In January 1967, Brian Kenneth Shirt was water-skiing at Tuggerah Lakes in New South Wales.
The lake was regularly used by water-skiers.
Shirt fell and struck his head on the bed of the lake. He suffered quadriplegic paralysis as a
result of the fall. It was found that the water where he fell was shallow. Shirt thought it was safe
to ski in that particular spot because there were signs that said ‘deep water’.
He sued Wyong Shire Council and the case went all the way to the High Court.
The Council argued that ‘deep water’ meant before the signs, not around the signs. The High
Court found that the Council breached its duty of care to Shirt, because it should have foreseen
that this sort of harm could occur in the lake, and that the harm was very serious.

UNIT 1

03_FIL_AJ_SB12_13e_10325_TXT_SI.indd 62

GUILT AND LIABILITY

11/12/2017 11:56 AM

The legal case below provides an example of a Hollywood actor, Rebel Wilson, making a
defamation claim against a publisher of magazines. A defamation claim involves an allegation that
a person’s reputation has been damaged because of statements made about them.

Jury finds Rebel Wilson defamed
Wilson v Bauer Media Pty Ltd [2017] VSC 521 (13 September 2017)

Rebel Wilson, an Australian actor who has starred in films such as Bridesmaids and Pitch
Perfect, had a legal victory in the Supreme Court of Victoria in June 2017. In 2015, Bauer Media,
which publishes well-known magazines such as Woman’s Day, The Australian Women’s Weekly
and Harper’s Bazaar, published articles about Rebel Wilson, which she claimed contained false
statements about her. In particular, the articles claimed that Rebel Wilson had lied about her
age and many parts of her upbringing.

LEGAL
CASE

E

Rebel Wilson sued the publisher for defamation, a type of civil law which aims to protect
people’s reputation and character from false statements. She claimed that as a result of the
articles she had lost the opportunity to earn income by acting in feature films during a period
after the publication of the articles. Bauer Media denied the claim and the case went to trial
before a jury, which lasted three weeks.

PL

In June 2017 a jury found in favour of Rebel Wilson, deciding that she had been defamed in
the articles. In September 2017, Justice Dixon awarded over $4.5 million in damages to Wilson,
who had earlier suggested she would donate the money to charity or scholarships.

SA

M

Wilson and many parts of the film industry have considered the claim a victory over
publishers which they believe often publish false stories about celebrities.

Source 2 Rebel Wilson successfully sued Bauer Media after it published articles about her which
ruined her reputation. She was awarded a record payment of over $4.5 million in damages.
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Examples of civil law

Words commonly used in civil cases

• tort law – negligence, trespass, nuisance, defamation
• family law – marriage, divorce, adoption, de facto
relationships
• industrial and workplace laws – occupational health
and safety, working conditions, work contracts,
workplace agreements, union disputes
• consumer law – tenancy agreements, sale of goods,
advertising laws
• property law – wills, planning laws, real estate
purchases

plaintiff – the person bringing the case
defendant – the person defending the case
sue – taking civil action against another
compensation – what the plaintiff seeks
damages – a civil remedy
civil wrong – a tort
defamation – a civil law, under which a person can claim
their reputation has been damaged
• negligence – a civil law (also a criminal law) under
which a person can claim that they have been injured as
a result of someone acting negligently towards them
•
•
•
•
•
•
•

Source 3 Examples of civil law and words commonly used in civil cases

CHECK YOUR LEARNING

Define and explain

PL

1 Explain what is meant by criminal law.
2 Which area of law deals with private disputes between
individuals?
3 Provide two examples of crimes, and two examples of
civil law.

e Conduct some research to find out why the jury did
not award damages in this case.
f Do you agree with the outcome of the case?
Give reasons.
6 Collect four articles on a criminal case or a civil
dispute. For each article, highlight the key terminology
which identifies whether it is a criminal case or a civil
dispute, and prepare a short summary of the article.

E

3.7

Synthesise and apply

SA

M

4 Read the legal case DPP v Hughes.
a Identify all of the key words that indicate that this is
a criminal case.
b Describe the key facts of the case, including the
charges that Hughes pleaded guilty to.
c Do you agree with the outcome of the case? Give
reasons for your answer.
5 Read the legal case Wilson v Bauer Media Pty Ltd.
a Who was the plaintiff in this case, and who was the
defendant?
b What was the main issue in dispute in this case?
c How was this dispute resolved?
d What was the outcome in this case, and who
decided the outcome?

Analyse and evaluate
7 Access a criminal judgment from this year from the
County Court of Victoria published on the AustLII
website. A link is provided on your obook assess.
a How do you know this is a criminal case?
b Who are the parties in this case?
c What were the charges, and did the offender plead
guilty?
d Describe the facts that gave rise to the charges.
e What factors were taken into account in
sentencing?
f What was the sentence that was imposed?
g Do you agree with the sentence? If not, why not,
and what sentence would you have imposed?

Check your obook assess for these additional resources and more:
» Student book
questions
3.7 Check your learning
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3.8

THE DISTINCTION AND RELATIONSHIP
BETWEEN CRIMINAL LAW AND CIVIL LAW

Study tip

There are a number of differences between criminal law and civil law.

‘Distinguishing’
between two things
means you are showing
how they are different.
To do this, you should
use words such as
‘whereas’, ‘on the other
hand’, ‘in contrast’ or
‘this is different to’
when pointing out their
differences.

The main differences are the aim of each area of law, and the consequences if the law is not followed.
The aim of criminal law is to protect society and sanction offenders who have committed a crime, whereas
the main aim of civil law is to regulate conduct between the parties and remedy a wrong that has occurred.
If an accused is found guilty, or pleads guilty, to committing a crime, then the consequence in a
criminal case is a sanction – a penalty imposed by the court on the person, such as a fine or imprisonment.
If a defendant is found liable in a civil case, then the possible consequence is a remedy such as damages.
Source 1 below sets out the other main differences between a criminal case and a civil dispute. You
will learn more about these concepts in Units 1 and 2.
CRIMINAL LAW

CIVIL LAW

To protect society and sanction
offenders

To regulate conduct between parties
and to remedy a wrong that has
occurred

Examples of crimes/laws

• Crimes against the
person: homicide offences,
assault, sexual offences
• Crimes against property: theft,
arson, fraud
• Crimes against the state: treason,
sedition
• Crimes against the legal
system: perjury, contempt

• Tort law: negligence, defamation,
nuisance, trespass
• Contract law
• Family law
• Consumer law

Sanction

Remedy

Prosecution, on behalf of the state

Plaintiff

Person who has the responsibility
(burden) of proving the case

Prosecution

Plaintiff

Person defending the action

Accused

Defendant

Police involvement in an action

Yes

No

Common words used in cases

Accused, prosecution, crime, victim,
arrest, police, bail, remand, guilty,
innocent, sentence, punishment

Sue, plaintiff, compensation,
damages, dispute, negligence,
remedy, litigation

Possible consequences

SA

Person bringing an action under the
law

M

PL

E

Aim of the law

Source 1 The main differences between criminal law and civil law

The relationship between criminal law and civil law
The same behaviour can give rise to a civil dispute and a criminal case. For example, a person who hits
another person can be charged with assault, and if it goes before a court, that person may be found guilty
and sanctioned. The victim of the assault may also sue the offender for assault (trespass to the person).
If the victim is successful, the offender may have to pay damages to the victim to compensate the victim
for any injury suffered as a result of the assault.
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In other circumstances, a victim may sue someone else who they believe is responsible for a crime.
The article below provides an example where a mother has sued the State of Victoria in relation to a crime
committed against her daughter.

IN
THE
NEWS

Mother sues Victoria after teenage daughter allowed to
work as sex predator’s cleaner
Tom Cowie and Nino Bucci, The Age, 15 June 2016
A convicted paedophile was moved from a sex-offender facility into the same crisis housing as
a 15-year-old girl, who the man then preyed on after he hired her as a cleaner.
The girl's mother is suing the State of Victoria after the paedophile had regular access to
her daughter, despite the offender himself believing he did not have ‘the ability to cope’ outside
custody.
The man had been convicted of having sex with two 14-year-old girls.

E

The legal action forms part of an explosive series of lawsuits launched by the families
of victims of sex offenders, rapists and murderers, including five people killed by offenders
released on parole.

PL

The family of one homicide victim is also taking Telstra to court, alleging that the company's
triple-0 operators failed to put the desperate calls of a mother through to police on the day she
was murdered.
The state's beleaguered parole system is set to come under increased scrutiny as part of
the proceedings, which could cost taxpayers millions of dollars if the plaintiffs are successful.

M

The County Court civil action brings together the victims of five parolee killers – Joanne
Wicking, Evan Rudd, Raechel Betts, Sarah Cafferkey and Douglas Phillips – as well as two
victims of sex offenders, including the 15-year-old girl.

SA

The recently released paedophile, who had been angry to leave sex-offender facility Corella
Place because he believed he wasn't ready, was moved to a block of flats in regional Victoria
in 2013.
Soon after, he offered a 15-year-old girl who lived with her mother in the same block of flats
$10 an hour to clean his flat.
The girl was soon attending the flat regularly, once visiting when the man and another
convicted sex offender were present.
Over three months, from February to April 2013, the man gave the girl a key to his flat,
touched her leg, tried to hug her and touch her hair and encouraged her to come over to
play Xbox.
He was jailed for eight months in November 2014 for 13 charges of breaching his
supervision order.
The girl's mother is suing the State of Victoria, claiming that the registered sex offender
had not been properly monitored, despite being on a supervision order.

compensation order
an order issued by the
court for the offender to
pay money to a person
who has suffered loss
or damage as a result
of the offence

66

A court that is hearing a criminal matter is also able to order an offender, on having been found guilty
or convicted of an offence, to pay compensation to a victim. This is known as a compensation order.
The case of DPP v Hitchiner [2016] VCC 1844 (1 December 2016) provides an example of where a court
has made a compensation order.
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Guilty plea for theft

LEGAL

DPP v Hitchiner [2016] VCC 1844 (1 December 2016)

3.8

CHECK YOUR LEARNING

Define and explain

a Is this a criminal case or a civil case? Justify your
answer.
b What are the critical facts of this case, and what
was the sanction that was imposed?
c How does this case show the relationship between
criminal law and civil law?
6 Create two other scenarios which might give rise to
both a criminal case and a civil dispute.

Synthesise and apply

M

PL

1 Describe two differences between criminal law and
civil law.
2 Would the police be involved in a civil dispute? Explain
your answer.
3 What is a compensation order and what is its purpose?

CASE

E

Stuart Hitchiner was employed by Red Hill Motors for approximately 31 years until November
2015. Between 2009 and 2015, he processed 1985 false refund transactions, each of which
were paid into his personal bank account. A total of $619 338.40 was taken from the business.
Hitchiner was arrested on 16 November 2015 after his offending was detected by his
employer and reported to police. Hitchiner pleaded guilty to seven charges of theft.
On 1 December 2016, Judge Grant of the County Court of Victoria convicted Hitchiner and
sentenced him to a sentence of imprisonment of three years and six months. Hitchiner will
need to serve a minimum sentence of 21 months before he is eligible for release on parole.
The County Court also ordered that Hitchiner pay compensation of $619 338.40 to the owner
of Red Hill Motors.

SA

4 Read the article ‘Mother sues Victoria after teenage
daughter allowed to work as sex predator’s cleaner’.
a Is this article describing a criminal case, or a civil
case, or both? Give reasons.
b Who are the parties in this case?
c Why is the offender not the defendant?
d What are the allegations against the State of
Victoria?
e The article refers to a series of lawsuits launched
by the families of other victims. Conduct some
research and identify at least one of those other
cases. Describe the facts of the case.
5 Read the legal case DPP v Hitchiner.

Analyse and evaluate
7 Conduct some research on the case of Sarah Cafferkey.
a What are the allegations that Ms Cafferkey’s mother
is making?
b Explain how the tragic circumstances of Ms
Cafferkey’s murder is an example of the relationship
between criminal law and civil law.
c What is the current status of Ms Cafferkey’s
mother’s case?
d Do you think that Sarah and her family were let
down by the parole system? Discuss.

Check your obook assess for these additional resources and more:
» Student book
questions
3.8 Check your learning

» Going further
Other cases in civil and
criminal law
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3.9

THE VICTORIAN COURT HIERARCHY
The law provides individuals in society with guidelines for acceptable behaviour. Most people grow up
with an understanding that for people to live in harmony, they must obey the law. In any society, however,
there are people who break the law and infringe other people’s rights.
The court system provides a means of resolving disputes and enforcing the law peacefully and without
resorting to violence. It includes a variety of courts that have different areas of expertise and are suitable
for different types of cases.
As you have learnt, the main Victorian courts are as follows:
• the Magistrates’ Court
• the County Court
• the Supreme Court, which is divided into two divisions: the Trial Division and the Court of Appeal.
There are also two specialist courts: the Coroners Court (which investigates suspicious deaths and
fires) and the Children’s Court (which deals with criminal and family matters involving children).

Each of the courts has its own jurisdiction, which is the right or power of a court to hear or deal with
particular cases. Most of the courts in Victoria have the jurisdiction to hear both civil and criminal cases,
and some courts have the power to hear appeals. For example, the Magistrates’ Court can hear minor
criminal offences, and the Supreme Court can hear serious offences such as murder. You will learn more
about the jurisdiction of courts in Unit 2.

M

jurisdiction
the lawful authority
(i.e. power) of a court,
tribunal or other
dispute resolution body
to decide legal cases

PL

E

The Victorian courts are ranked in a court hierarchy with the higher courts hearing the more serious
and complicated cases and the lower courts dealing with the everyday issues. The Victorian court
hierarchy extends from the Magistrates’ Court (the lowest state court) to the Supreme Court (the highest
state court). The High Court is a federal court, but it can hear appeals from the Supreme Court (Court of
Appeal). In fact, the High Court can hear appeals from courts in every Australian state.

VICTORIAN HIERARCHY OF COURTS

SA

Study tip
A practice assessment
task for Unit 1 − Area of
Study 1 can be found on
the Unit 1 Assessment
tasks topic on page 290.

High Court of Australia
(Federal Court)
Court of Appeal
Supreme Court of Victoria
Trial Division
County Court of Victoria

Coroners Court

Magistrates’ Court of Victoria

Children’s Court

Source 1 The Victorian court hierarchy, which includes the High Court (a federal court)

Reasons for a court hierarchy
There are four main reasons for a court hierarchy:
• The court hierarchy allows for specialisation or expertise, with the courts developing expertise in
dealing with the types of cases that come before them. For example, the Magistrates’ Court hears minor
offences, and so will be specialised in offences such as drink driving. The Supreme Court hears serious
offences such as murder, and so will have developed expertise around the principles relating to murder.

68
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• The court hierarchy enables the parties
to a court case to appeal to a higher
court if they are not satisfied with the
decision in a lower court. This means
that a person who believes that an error
has been made in the lower court can
appeal the case to a higher court for the
higher court to review that decision.

appeal
an application to have
a higher court review
a ruling (i.e. decision)
made by a lower court

• The court hierarchy is a necessary part
of the doctrine of precedent (lawmaking through courts) because the
process of law-making through courts Source 2 The Melbourne Magistrates’ Court in William
depends on a decision being made in a Street, Melbourne
higher court which is binding on lower
courts. This enables individuals and lawyers to predict the likely outcome of a case. Judges and
magistrates can be guided by the wisdom of the more experienced judges in the higher courts.

doctrine of precendent
the common law
principle by which
the reasons for the
decisions of higher
courts are binding on
courts ranked lower
in the same hierarchy
in cases where the
material facts are
similar

CHECK YOUR LEARNING

Define and explain

M

3.9

PL

E

• Finally, a court hierarchy allows for administrative convenience. Because the courts have different
jurisdictions to hear different matters, it allows smaller and minor cases (of which there are more) to
be heard in the Magistrates’ Court (of which there are a number in the state), and more complex and
larger cases to be heard in the County Court and the Supreme Court. This allows for some efficiency
or convenience with the way that cases are heard.

SA

1 Explain what is meant by a court hierarchy.
2 Identify and explain two reasons for a court hierarchy.
3 What is the highest court in Victoria? What is the
lowest court?

Synthesise and apply

4 For each of the scenarios below, write down why you
think the court hierarchy is important.
a Samantha’s civil dispute was heard in the
Magistrates’ Court, and she was found liable for
$60 000. She does not agree with the magistrate’s
decision.
b Hanna has been charged with murder. She is
concerned about getting a judge that knows what
she or he is doing.

c Anil is suing Jessica for $20 000. He knows it’s a
small claim and doesn’t want to wait for years to
have his case heard.
d Harriet is suing her employer. She has been told by
her lawyers that her case is strong because of past
decisions that are similar to her case.
5 Conduct some research on the Magistrates’ Court
of Victoria. Identify the closest Magistrates’ Court to
where you live. Explain the benefits of this.

Analyse and evaluate
6 ‘The court hierarchy system is just way too confusing.
There are courts everywhere, and nobody knows where
their case should be heard. They should just create one
court for all cases.’ Discuss the extent to which you
agree with this statement.

Check your obook assess for these additional resources and more:
» Student book
questions
3.9 Check your learning

» Weblink
Court Services Victoria

» Weblink
High Court of Australia
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CHAPTER 3

CHAPTER SUMMARY
Sources of law
> Statute law – made by parliament
> Common law – made by courts
The relationship between parliament and
the courts
> Courts can interpret statutes made by
parliament.
> Parliament can codify common law
principles.
> Parliament can abrogate or abolish
common law.
> Courts can also influence parliament
through its judgments.
Types of law
> Criminal law
> Civil law
Distinction and relationship between
criminal law and civil law
> The main difference between criminal
law and civil law is the consequence of
the action.
> The same behaviour can give rise to a
civil dispute and a criminal case.
Victorian court hierarchy
> The Victorian courts are set up in a
court hierarchy. The highest court is the
Supreme Court, followed by the County
Court, then the Magistrates’ Court.
> There are four reasons for a court
hierarchy: appeals, specialisation,
administrative convenience and doctrine
of precedent.

SA

M

PL

Social cohesion and the rights of individuals
> Social cohesion is the willingness of
members of society to cooperate with
each other in order to survive and
prosper.
> The law, individuals and the legal system
all have a role to play in achieving social
cohesion and protecting the rights of
individuals.
Principles of justice
> Fairness
> Equality
> Access
Characteristics of an effective law
> Reflects society’s values
> Enforceable
> Known
> Clear and understood
> Stable
Parliament and courts
> The Commonwealth Parliament consists
of the Governor-General, the House of
Representatives and the Senate.
> The Victorian Parliament consists of
the Governor of Victoria, the Legislative
Assembly and the Legislative Council.
> Government consists of members of the
political party that has the majority in the
lower house. Parliament consists of all
members of both houses of parliament
and the Queen’s representative.
> There are federal courts and state courts.

E

REVIEW

Check your
obook assess for
these additional
resources and
more:

REVISION QUESTIONS

» Student book
questions
Ch 3 Review
» Revision notes
Ch 3
» assess quiz
Ch 3
Test your skills
with an autocorrecting
multiplechoice quiz
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1 Using an example, define the term
‘statute law’.
(2 marks)
2 Would the Supreme Court of Victoria be
bound by a decision in the Magistrates’
Court? Justify your answer.
(2 marks)
3 What is meant by the word ‘appeals’? Why
is a court hierarchy needed for appeals?
(3 marks)

UNIT 1
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4 Classify each of the following laws
according to their source and type:
(4 marks)
a The Crimes Act 1958 (Vic) makes rape
an offence.
b The sanction for common law
kidnapping is set out in the Crimes Act
1958 (Vic).
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c Vince is required to pay $50 000 after being found
liable under the common law tort of negligence.
d In Victoria, intentional murder is not defined in
the Crimes Act 1958 (Vic) but by various case law.
5 Using examples, describe two features of the
relationship between parliament and the courts.
(5 marks)
6 Describe two principles of justice.

(4 marks)

7 How is it that one act or omission can relate to
both criminal law and civil law? Use an example to
demonstrate your answer.
(4 marks)

8 ‘The Victorian court hierarchy is critical to ensuring
that courts are decided efficiently’. Do you agree with
this statement? Give reasons for your answer.
(6 marks)
9 In your view, what are the two most important
characteristics of an effective law? Justify your
answer.
(8 marks)
10 Describe the role and structure of the Victorian
Parliament and the Commonwealth Parliament.
Is one parliament more powerful than another?
Give reasons.
(10 marks)

PRACTICE ASSESSMENT TASK

PL

Practice assessment task questions

E

Students should read the information at the beginning of the chapter relating to the learning outcome, key
knowledge and key skills before attempting this assessment task.

Part 1

(20 marks)

M

1 Collect two newspaper articles. One of the articles
must relate to a criminal case, and one of the
articles must relate to a civil dispute.
2 For each of the articles:
a Identify and define the legal terminology that is
used in the newspaper article.

SA

(6 marks)
b Identify the crime that is alleged to have been
committed, or the area of civil law that is alleged
to have been breached. Explain how making that
act or omission a crime, or how that area of civil
law, aims to achieve social cohesion.

(10 marks)
c For the criminal law article, explain how the
committing of the crime could give rise to a civil
dispute.
(4 marks)
Part 2
(30 marks)

The purpose of the article is to explain parliament
and the courts, and their relationship. Prepare
the newspaper article. You can use a variety of
multimedia tools if you wish. You will need to
address in that article, in appropriate language for
Year 6 students:
a The role of parliament and the courts.
(5 marks)
b The main sources of law, being statute law and
common law, and how to distinguish between
the two.
(5 marks)
c An overview of the Victorian court hierarchy, and
two reasons for a hierarchy of courts.
(6 marks)
d Two features of the relationship between
parliament and courts, using examples.
(6 marks)
e How a person could assess whether a law is
effective. At least two examples must be included
for the students.
(8 marks)

3 You have been asked to write an article which is to
be published in a newsletter for Year 6 students.

Total: 50 marks
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