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Source 1 The statue of Lady Justice represents the idea that the law should treat all people equally and without bias.
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How are laws made and applied
in Australia”?

Who do you think is in charge of making a law?

Who do you think decides what happens when a
law is broken?
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Statutory law

Australia’s laws can come about in two ways.
Statutory laws are those that are made and passed
by parliament. Common law is created when a judge
has to make a ruling about a case that is not covered
by statutory law.

Statutory laws can be passed by both state and
federal parliaments. The state parliament can only
pass laws affecting their own state, such as the legal
driving age in that state. The federal parliament,
on the other hand, can pass laws that apply to the
entire nation, such as the rules about becoming an
Australian citizen.

For example the Competition and Consumer Act
(2010) is a federal law that specifies what business
behaviour is acceptable on a wide range of issues,
from product safety and pricing, to the way in which
a business competes in the Australian marketplace.

Both federal and state parliaments follow similar
steps to pass a statutory law. The following looks at
how a Bill is passed through federal parliament.

Preparation of a Bill

A Bill is a formal document that is prepared as a

draft Act, or law. It is proposed by a member of
parliament (MP) when people feel the need to change
an existing law or establish a new one. The Bill only
becomes a law if and when it has been approved in
the exact same form by both houses of parliament
and the Governor-General.

Source 1 On 1 June 2015 Leader of the Opposmon Bill Shorten introduced the Marriage Equality Bill, which proposed to amend
the Marriage Acts current definition of marriage being exclusively between a man and a woman. The Bill was voted down in the
House of Representatives by 98 votes against to 42 in favour.
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First reading

After giving prior notice to parliament that a Bill will
be discussed, the MP who is introducing the Bill will
provide a copy of the draft Act to every other MP.

At this stage, only the title of the Bill is read, giving
the other members a chance to read the Bill in their
own time.

Second reading debate

In the second reading, the member who introduced
the Bill explains why the Bill has been introduced.
The other members are then allowed to ask
questions, make suggestions for changes and debate
whether the Bill is the right way to tackle the issue
that it aims to address. Because laws are such an
important part of how our society functions, this
debate can often get quite heated with members
passionately arguing their different opinions on the
issue. In the end, the members will vote on the Bill
and any changes to it, which if passed goes on to the
third reading.
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Source 2 The Australia Act 1986 was passed in the
parliaments of both Australia and the United Kingdom.
It eliminated any possibility of UK legislation affecting
Australian law.

How are laws made and applied in Australia?

Third reading

After having some more time to consider the details
of the Bill and any changes resulting from the second
reading, the House of Representatives will vote on
the Bill. If the majority vote to pass the Bill, it will
move to the Senate for consideration.

The Senate

Once it reaches the Senate, the Bill will go through
the three reading stages again. The Bill will be passed
to and from the upper and lower houses until both
agree to any changes in the Bill, or until the Senate
rejects the Bill completely.

The Governor-General

If the Bill is passed by both houses, the Governor-
General as the Queen’s representative will review
and approve the law by giving the Bill royal assent.
Assenting the law is usually just a formality, as none
of the Queen’s Governor-Generals have ever refused
to assent a law in the past.

Check your learning 16.1

Remember and understand

1 What are the two types of laws in Australia and
how do they come about?

2 Who can pass statutory laws?

3 What is the role of the Governor-General when it
comes to passing a law?

4 Why do you think the Governor-General needs to
provide a royal assent?

Apply and analyse

5 Why do you think that only the title of the Bill is
read out in the first reading?

6 What is the purpose of a third reading if the
members have already voted on the Bill during the
second reading?

7 Look at Source 2. What was the purpose of the
Australia Act 19867
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Common law

The role of a judge is to interpret the statutory laws The Supreme Court in each state, the High Court
passed by parliament and apply them to individual of Australia and the Federal Court are superior courts
cases. New and unusual cases come up every day that can set a precedent. Once this precedent is set,
and, in some instances, statutory law is not clear all of the lower courts such as the magistrates courts,
about how a particular case should be dealt with. district courts and family courts must follow the

If an issue goes to court, a judge from a superior precedent.

court must make a decision on how to resolve the
issue in a just way. This decision sets a precedent,

In Australia, most of our basic rights are protected
by common law, since we do not have an official

which in this context means that any similar cases Bill of Rights. For example common law recognizes
in the future should be dealt with in the same way. people’s right to not incriminate themselves,
While common law in many ways fills the gaps left which means they do not have to testify or answer
by statutory laws, in some instances the parliament questions if they believe it will make them look
will pass law based on common law. This is known as  guilty.

codification.
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Source 1 The High Court of Australia is the nation’s highest ranking court. Any decision it makes will set a precedent that all other
courts must follow.

Check your learning 16.2

Remember and understand a murder case?

a

ifti 2
1 What is the difference between common law and 2 ENEnepiiL g CEee
d

statutory law?
2 What is a precedent?

an armed robbery?
divorce proceedings?
Which court has the highest level of authority?

T

Commonwealth Courts

Federal Court of Australia

e Hears cases under federal
laws (e.g. industrial relations,
bankruptcy, taxation)

e Holds court sessions in all
capital cities and some
towns

e Has a Chief Justice (and
sometimes other judges)

e Hears appeals from lower

courts T T

Federal Circuit Court
of Australia

Family Court of Australia

® Hears family law cases
(e.g. divorce, custody e Set upin 1999 to share
of children, property load of the Family Court
settlement) and Federal Court
e Jurisdiction covers
family law,
discrimination,
migration, privacy,
copyright, etc.
e Holds hearings in all
capital cities and some
towns

FEDERAL CIRCUIT

How are laws made and applied in Australia?

State and territory courts

Supreme courts

e Hear most serious criminal
cases (e.g. murder) and
most complex civil cases

e Highest court in each state
and territory

e Hear appeals from
magistrates and county
courts

!

Intermediate courts

District courts

® Hear more serious criminal ﬁ
cases and more complex ]
civil cases p. '{'h.

e Judge hears and decides
civil cases

e Judge and jury for criminal
cases; judge decides
sentence

e Hear appeals from
magistrates courts

T

|

Lower courts

Magistrates courts

e Hear minor civil, family law
and criminal cases
(e.g. small property claims,
drink driving, domestic

3 Which courts have the power to set a precedent? ' COURT OF AUSTRALLS violence)
Evaluate and create e Nojury
Apply A analyse 5 Gl ter showing th | d inilt e Magistrate hears and
4 Consider Source 2 and decide which court would be o frZZcehacgzit er showing the role and responsiofity decides
best suited to hear the following cases: ' Source 2 Australia has many different courts. Each court has ¢ élizggngg as a summary
I |

different roles, responsibilities and levels of authority.
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Different types of law

In Australia, we can place law into different
categories. Civil law generally deals with disputes
between people or organisations, as well as acts
that cause loss to others. Criminal law on the other
hand, deals with acts that intentionally cause
harm to others. Customary law refers to the law of
Aboriginal and Torres Strait Islander peoples and,
while it does not apply to all Australians, can be of
great significance to Indigenous Australians.

Criminal law can be generally divided into more
serious indictable offences such as murder, and less
serious summary offences such as fare evasion. This
was an important difference in the past when people
could be sentenced to death for serious offences.
Today, although Australia does not issue the death
penalty, summary offences are generally heard by

a judge in the magistrates court, while indictable
offences are heard by a judge and jury in the district
and Supreme courts.

In Criminal law, the main objective is to punish
the wrongdoer and keep society safe. This is done in
the hope that it will deter others from committing a
similar crime. To convict someone of a crime, there
must be proof beyond a reasonable doubt that the
person has in fact committed the crime. This means
that if there is a chance a person could be innocent,
they must be found not guilty.
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Source 1 In Australia, more serious cases can be heard before
a judge and jury. Juries are made up of citizens who are chosen
at random to hear a case. At the end of the case, the jury must

work together to decide whether or not the accused is guilty or

not guilty.

Each crime has a specific minimum and
maximum punishment or sentence that a person
can receive for the given crime. A judge will decide
on a sentence based on a number of considerations,
such as whether the person is likely to reoffend, their
personal circumstances and the severity of their
crime. In recent times, the legal system has made a
much bigger effort to try and rehabilitate criminals
rather than simply punish them. A rehabilitated
criminal is one who can return to society without
a likelihood of reoffending. The government offers
training and support to help criminals gain the sKills
and knowledge needed to be a constructive member
of society.

Civil law deals with disagreements or acts that breach
the rights of others. It covers problems relating to
contracts, accidents, money and property as well as
many other issues.

Civil law generally aims to right the wrongs done
by compensating, or paying for, the person’s loss.
Unlike criminal law, the aim is not to punish the
wrongdoer by any more than is needed to repair the
damage done to the victim. Unlike criminal law, civil
cases are judged on the balance of probabilities. This
means that the judge willuphold the claim if it is
more likely than not that the person caused harm.

s Strait

Customary law still has major significance for many
of Australia’s Aboriginal and Torres Strait Islander
peoples. Traditionally passed down by word of
mouth, the customary law of Indigenous Australians
varied between groups as did their language and
other customs. These customary laws have developed
over generations to determine a system of order

and discipline for Aboriginal and Torres Strait
Islander peoples.
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Source 2 Monika Samaan was awarded eight million dollars
compensation after contracting severe salmonella poisoning
from a KFC twister. The ordeal left her brain damaged and
unable to speak but KFC is appealing the decision, claiming
that she had not purchased a twister from KFC that day.

Customary law has not been officially recognised
as Australian law but there have been some legal
movements made to recognise it alongside the
current legal system.

An example of this was seen in the Northern
Territory in 1998. Michael McRostie was taking
photos of Galarrwuy Yunupingu’s family without
a permit and contrary to Yolngu law. Yunupingu, a
senior elder of the Gumatj clan who was responsible
for upholding Yolngu law, took the camera off
McRostie to destroy the film, and in doing so
knocked the photographer who was still attached
to his camera by a strap. When McRostie took
Yunupingu to court for assault and criminal damage,
a judge found that Yunupingu was well within his
rights to take the camera off McRostie in order to

How are laws made and applied in Australia?

Source 3 Noongar men in Perth. Noongar people, like
many Aboriginal groups in Australia, base their laws

on the Dreaming stories that are passed down from
generation to generations.

tulfil his responsibilities as elder and protector of
Yolngu land and law. The case against Yunupingu
was dismissed in favour of customary law over
criminal law.

The laws Aboriginal and Torres Strait Islander
peoples live by was not created in the same way
our written laws were. Their rules come from the
Dreaming. The Dreaming, also known as the
‘Creation time’ or ‘Nyitting’ by the Noongar people,
is at the centre of many Aboriginal people’s beliefs
and cultures. It refers to the time when their spirit
ancestors created the Earth and its living things.
Dreaming stories laid down the rules for people to
live by, including the social and moral order that
allowed people to live together peacefully.

Check your learning 16.3

Remember and understand

What are the two main categories of law in Australia?
What kind of offences are covered by criminal law?
What kind of offences are covered by civil law?

What is Aboriginal and Torres Strait Islander law
based on?
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Apply and analyse

5 Explain how the objectives of criminal law and civil
law are different.

6 Explain the difference between making a judgement
based on the ‘balance of probabilities’ and ‘proof
beyond reasonable doubt’.

7 Do you think damage caused by food poisoning is a
civil or criminal case? Why?

8 Why might it be important for Aboriginal and Torres
Strait Islander peoples to be able to follow their own
customary law?

Evaluate and create

9 Create a chart showing the similarities and
differences between criminal and civil law.
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Source 1 Sending hurtful text messages to or about another
person is a form of cyberbullying.

Bullying involves repeatedly making someone feel less
valuable. There are three main types of bullying:

e verbal — using words to hurt another person’s feelings,
such as teasing or name-calling

e social — hurting someone’s reputation or relationships
by spreading rumours about them or excluding them
from group activities

e physical — hurting a person’s body or property by
kicking, punching, pushing them or breaking their
belongings.

Bullying can happen anywhere at any time. Around one
in five people aged eight to 15 experience cyberbullying
or bullying over the internet or mobile phones. Access to
mobile phones and social media such as Facebook or
Twitter has made the problem worse than ever. This has
left many Australians demanding tougher laws on bullying
and government funding to develop programs to fix
the problem.

i

Source 2 If you are experiencing or have witnessed bullying,
be sure to notify your parents or a teacher at the school so that
they can help stop the bullying from happening in the future.
You can also call Kids Helpline on 1800 55 1800 for a friendly
chat about any problems that you might be having.

skilldrill

Drafting a Bill

In 25.2 we looked at how a law is made from a proposed
Bill. Now we will look at how a Bill is drafted before it is
presented to parliament. A Bill often requires many drafts
before it is ready to be presented.

Step 1 Identify the problem that you would you like to
address; for example, bullying.

Step 2 Decide whether the Bill will change an existing law
or if it will be a completely new law.

Step 3 Write a short title that reflects what the Bill is
about and why it is being proposed.

Step 4 Write a detailed list of rules that would help fix the
problem.

Step 5 Write who would be responsible for enforcing
those rules.

Step 6 Write what the penalties would be for not
following the rules listed.

Step 7 Write a list of definitions explaining what any
tricky words mean. This way the Bill can be easily
understood by everyone.

Apply the skill

1 In groups of three to four, use the steps above to
prepare a draft Bill to help solve the issue of bullying
(for step 2, assume there is no existing law related to
bullying).

2 Propose your draft Bill to the class. Allow the class
members to make suggestions as to how the Bill could
be changed.

3 Make the suggested changes that the majority agree
on and take a class vote on whether the Bill should be
passed or not.

Extend your understanding

1 Have you ever experienced or witnessed bullying?
Write a diary entry explaining how it would or did feel
being the victim of bullying.

2 Use the internet to research another issue such as
marriage equality or the treatment of asylum seekers.
Use the information to prepare a draft Bill on changes
to the law you would like to see made on the issue you
have chosen. Present the draft bill to your class as you
have done with your anti-bullying Bill.

Source 3 Before being presented to parliament, a Bill goes through several drafts.








