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The Law of Armed Conflict
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The international law of armed conflict 

Topics to be covered
• Introduction
• A brief history of the development of international law

in relation to armed conflict and an introduction to
some technical terminology

• Ius ad bellum – rules and principles of international law
• Ius in bello – rules and principles of international law
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The international law of armed conflict 
Introduction
• Historically, international law has been divided into rules and principles at times of peace

and rules and principles applicable during armed conflict
• Despite the common assumption that warfare involves unregulated violence, rules of

international law applicable to armed conflict have been developing for centuries (for
example, the treaties of Westphalia of 1648 included provisions on recourse to armed
conflict)

• The 2 world wars in the 20th Century led to States attempting to expand regulation of
armed conflict

• In addition to the distinction between peace and armed conflict, States have also used
international law to distinguish between the rules regulating when a State may lawfully
use armed force (or the “ius ad bellum”) and international legal rules regulating how
armed force may be used during an armed conflict (“ius in bello”).  These two bodies of
rules have been kept separate by States.  For example, the legality of a State’s decision to
go to war (“ius as bellum”) does not alter that States obligations regarding how it
actually uses armed force (“ius in bello”)
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Ius ad bellum - A brief history 

• During the ascendancy of natural law theory among international lawyers, the distinction between
just and unjust wars was generally recognised.  According to natural law theorists, it was lawful for a
State to use armed force against another State in order to vindicate the injured State’s legal rights in
cases of serious violations of international law.  Natural law theory, however, did not compel the
“injured” State to consent to independent third party adjudication of the alleged serious violation of
international law being invoked to demonstrate the “justness” of the State’s recourse to armed force

• With the rise of legal positivism
in the context of international
law, a more permissive
approach was taken.  State
practice, according to positivist
theorists, did not support the
existence of an international
legal prohibition on the use of
armed force by States
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Ius ad bellum - A brief history 
• One consequence of such permissive

approaches under international law to uses of
force by States was bloodletting and carnage of
the First World War.  The drafters of the League
of Nations Covenant attempted to subject State
recourse to armed force through the Covenant
(following a pattern similar to that followed,
unsuccessfully, by the drafters of the treaties of
Westphalia).  Article 12 of the League of Nations
Covenant required State parties to follow certain
procedures before resorting to “war”

• It was not until 1928 that States finally agreed by treaty to prohibit “recourse to war for the solution of
international controversies”.  The Pact of Paris, 1928, however, was not understood to prohibit a State’s
recourse to force in self-defence

OXFORD UNIVERSITY PRESS SAMPLE ONLY



6

Ius ad bellum - A brief history 
• The failure of the League of Nations to prevent the outbreak of World War II,

which involved even greater bloodshed and carnage than the First World War,
prompted the drafters of the UN Charter to further strengthen the international
legal mechanisms to be applied in cases of unlawful uses of armed force.  The
UN Charter follows the pattern of most national legal systems regarding the use
of force.  Force is authorised in the common interest, with individuals only able
to lawfully use force in self-defence

• Recall also that the Pact of Paris, 1928, was invoked by the International Military Tribunal at 
Nuremberg in its judgment regarding the leaders of Nazi Germany
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“Force”, “war”, “armed conflict”, “aggression” and “armed attack”? 
• Article I of the Pact of Paris, 1928, refers to “war” (Article 11 of the League of Nations Covenant also

refers to “war”).  Article 2(4) of the UN Charter refers to “force” used by States.  “War” is a legal status
formally declared by States.  Declarations of war have legal consequences under the international legal
rules regarding belligerency and neutrality and States are sometimes reluctant to declare “war” despite
being involved in an armed conflict with another State.  The word “force” rather than “war” in the UN
Charter avoids this issue

• Article 2(4) of the UN Charter also prohibits threats of force by States

• The ICJ in its 1986 Nicaragua merits
judgment also distinguished “force” for
the purposes of the prohibition in
Article 2(4) of the UN Charter from an
“armed attack” for the purposes of self-
defence under Article 51 of the UN
Charter.   “Force” prohibited under
Article 2(4) includes “mere frontier
incident[s]” involving small numbers of
military personnel or irregular forces
which would not constitute an “armed
attack” for the purposes of Article 51,
which the ICJ referred to as the “most
grave form[]” of the use of force

Case Concerning Military and Paramilitary Activities in
and Against Nicaragua (Nicaragua v United States of
America) Merits, Judgment [1986] ICJ Reports 14,
[191]-[195]:
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“Force”, “war”, “armed conflict”, “aggression” and “armed attack”? 

To add to the complexity of the terminology, international legal instruments also refer to “aggression”.  
Recall the “crime of aggression” (defined in Article 8 bis of the Rome Statute) in respect of which the 
International Criminal Court exercises criminal jurisdiction over natural persons.  The UN General 
Assembly by resolution 3314 (XXIX) in 1974 approved a “definition of aggression” which appears 
intended to assist the Security Council when exercising its powers under Chapter VII of the UN Charter.  
The resolution was adopted by the member States of the UN by consensus.  Acts of aggression set out in 
[3] of the definition encompass the less grave uses of force prohibited by Article 2(4) of the UN Charter 
but which may not rise to the level of an “armed attack” for the purposes of Article 51 of the UN Charter
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“Force”, “war”, “armed conflict”, “aggression” and “armed attack”? 
• “Armed conflict” is an important term for the purposes of the “ius in bello” in which the international 

legal rules that apply vary depending on whether the armed conflict is of an international or a non-
international character.  The ICTY in the Tadić case set out the basic legal test that is applied to 
determine whether an “armed conflict” exists and international humanitarian law (IHL - which makes up 
most of the legal rules and principles of the ius in bello) applies.  Article 8(2)(f) of the Rome Statute’s 
definition of “war crimes” applies the language used by the ICTY in the Tadić case 

• “Force” for the purposes of Article 2(4) of the UN Charter overlaps with the requirements for an “armed 
conflict” which determine the application of rules of IHL, but the focus of Article 2(4) is on force used by 
States  
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• In relation to the prohibitions in Article 2(4) of the UN Charter
- The prohibition of threats of force between States in Article 2(4) does 

not appear to be breached by maintaining armed forces at high levels 
of readiness

- “Force” prohibited by Article 2(4) encompasses the use of weapons by 
military personnel.  It also appears to encompass certain forms of non-
kinetic activity, for example, computer hacking, where the 
consequences are comparable to kinetic uses of force

- “Force” prohibited by Article 2(4) does not appear to extend to 
economic pressure applied by a State although economic pressure 
may violate other rules of international law

- The words “against the territorial integrity or political independence
of any State or in any other manner inconsistent with the purposes of 
the United Nations” have not been interpreted as words of limitation
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Ius ad bellum – rules and principles of international law

• In relation to authorisation of force by the UN Security Council under Chapter VII of the UN Charter
- The standing UN forces anticipated under Article 43 of the Charter were never established
- Instead, the Security Council has authorised States to use force on behalf of the UN.  One possible 

source of this implied power of authorisation is Article 42 of the UN Charter
- Controversies have arisen in relation to Security Council resolutions in respect of Kosovo and Iraq 

as to whether uses of force require express authorisation is required or whether a Security Council 
resolution could implicitly authorise force.  In relation to the interpretation of Security Council 
resolutions, the rules of treaty interpretation do not directly apply as a resolution adopted by the 
Security Council is a unilateral action by the Security Council and not an agreement between 
States.  Nonetheless, the ICJ in the Namibia Advisory Opinion (1971) and the Kosovo Advisory 
Opinion (2010) accepted that the rules of treaty interpretation could apply mutatis mutandis (ie 
with necessary adjustments) to Security Council resolutions
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Ius ad bellum – rules and principles of international law
• In relation to self-defence under Article 51 of the UN Charter, the text of 

the Article raises various issues
- “[I]nherent right” – an apparent reference to a pre-existing 

customary right of self-defence
- “[I]ndividual or collective” – allies are permitted to use force in 

support of a State that is the victim of an armed attack
- “[A]rmed attack” – as already noted, not all uses of force prohibited 

under Article 2(4) of the Charter will be of a gravity that constitutes 
an armed attack for the purposes of Article 51

- “[O]ccurs” – Article 51 appears to require that an armed attack have 
occurred or be under way.  Customary international law permitted 
States to use force in anticipatory self-defence when an armed attack 
was imminent

Case Concerning Military and Paramilitary 
Activities in and Against Nicaragua 
(Nicaragua v United States of America) 
Merits, Judgment [1986] ICJ Reports 14, 
[176]:

• Customary self-defence – the ICJ in it 1986 Nicaragua merits 
decision recognised that self-defence continued to exist at 
customary international law despite the negotiation and entry 
into force of the UN Charter
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